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PREFACE. 



The general purpose of this new book on the law of 
Damages is like the purpose of the book on the law of 
Contracts by the same author, to give a complete treatise 
.on the subject in a small volume. All the fundamental 
principles of the law of Damages are summarized in rules, 
or propositions of law. Explanations are given for these 
propositions of law, with reasons therefor, together with 
criticisms thereof, whenever in the judgment of the author 
the rules are the subject of criticism. In order to further 
elucidate the propositions, copious illustrations are given, 
showing the application of the same. Under such a plan it 
is hoped that anyone reading the book will obtain a thorough 
understanding of the law of Damages. 

For the convenience of the reader the propositions of 
law, explanations and illustrations, are printed in different 
type. The illustrations used are founded upon the cases 
selected by Professor Beale and by Professor Mechem for 
their case books on Damages and upon such other cases as 
the author has deemed it expedient to incorporate in the 
volume. 

From his experience as a teacher of law, his study of 
the needs of students, and his consultation with other law 
teachers, the writer has come to the conviction that the best 
method of teaching law is by a threefold system of instruc- 
tion. First, the teacher should propound hypothetical cases, 
or problems, for whose solution the student should be sent 
to the law library to pursue independent research and to 
prepare a brief for later oral argument in the classroom; 
second, the teacher should place in the hands of the student 



for analysis and discussion selected cases bearing upon the 
most fundamental questions of the subject then being taught; 
the volumes containing these cases either being loaned to 
the student by the law school or purchased by the student ; 
third, the teacher should require the student to obtain and 
study as his own book, in connection with each subject 
taught, a textbook built along the lines of the present book. 
Only by the use of this third means can the law student 
fully round out his legal education, and perfectly systema- 
tize, correlate and assimilate the disconnected and hetero- 
geneous principles discovered by reading the selected cases 
and searching for the law on hypothetical questions. 

While the present book on Damages is prepared es- 
pecially for the use of students, it is believed that such a 
book will also meet a universal need of the bench, bar and 
school alike. 

H. E. W. 

University of Minnesota College of Law. 
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CHAPTER!. 

REMEDIAL LEGAL RIGHTS. 

Private remedial legal rights, § § 1-6 
I. Preventive, § 1 

A. Injunction, § 1 

B. Exemplary damages, § § 1, 3, 7 

II. Redressive, § 1 

A. Restorative, § 1 

1. Reformation, § 1 

2. Rescission, § 1 

3. Specific performance, § 1 

4. Ejectment, § 1 

5. Replevin, § 1 

B. Compensatory, § 1 

1. Damages, § § 2-6 

a. Legal injury caused by violation of legal right, § § 3-5 
(1) What does not amount to legal injury, § 4 

(a) Moral wrongs, § 4 

(b) Lawful acts, § 4 

(c) Act of God and inevitable accident, § 4 

(d) De minimis non curat lex, § 4 

(e) Volenti non fit injuria, § 4 

(f) Loss uncertain, remote, or not proximate 

result, § 4 
(aa) Profits, § 4 
(bb) Counsel fees, § 4 
(cc) Avoidable consequences, § 4 

(g) Act of government, § 4 

(h) Benefits conferred by wrongdoer, § 4 
(i) No special loss when it is gist of legal 
right, § 4 

(aa) Slander not per se, § 4 

(bb) Nuisance, § 4 

(cc) Fraud, § 4 

(dd) Negligence, § 4 
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(ee) Lateral support, § 4 

(ff) Procuring refusal to contract or 

breach of contract, § 4 
(gg) Slander of title, § 4 
(hh) Malicious prosecution not defamatory, 

§4 

(2) What amounts to legal injury, § & 

(a) Breaches of contract and quasi contract, § 5 

(b) Torts with special damage laid and proved 

when gist of the action, § 6 

(c) All other torts whether or not causing 

special damage, § 5 

b. Compensation, § 6 

§ 1. A remedial legal right is a right in personam to have, 
by state authority, the prevention or redress of 
an injury caused by a violation of an antecedent 
legal right. 

Antecedent legal rights are those rights, such as life, 
liberty, reputation, family and property and contract, which 
are recognized by the state and for whose violation the 
state promises remedial rights. Antecedent rights are called 
such because they precede any wrongdoing. Remedial 
rights are called such because their object is the re-establish- 
ment of the equilibrium of antecedent rights after it has 
been disturbed by some one's wrongdoing. Antecedent 
rights may be in rem, that is, against all the world, as a 
right to life, liberty, or property, or in personam, that is, 
against some particular individual, as a right to the per- 
formance of a promise ; but, except as certain modes of 
their execution may be in rem, remedial rights are invariably 
in personam, or against some specified person, who, by his 
wrongful act, at once also becomes the person of incidence 
of the remedial right. 

In early times most remedies consisted in some form of 
self-help, but at the present time the state has provided 
adequate remedies for practically all legal wrongs, and the 
rights thereto, are, therefore, called legal remedial rights. 
These rights may be either public or private, both of which, 
in turn, may be either preventive or redressive, according 
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as they take effect before or after the commission of a wrong. 
If the remedial rights are for the purpose of redress, they 
may be either restorative, to compel the doing of the act 
whose omission constitutes the wrong or to compel the re- 
turning of that which one has gained by his wrong, or they 
may be compensatory, to substitute something for that of 
which one has been deprived or to pay him for his injury. 
Most remedial rights are redressive in nature, compensation 
being the usual form of redress but the law will sometimes 
interfere for the prevention of an anticipated violation of an 
antecedent right. 

Remedies for the violations of public rights are preven- 
tive, in so far as, by police restraints, education, moral dis- 
suasion, and the example of punishment, the state applies 
methods which tend to prevent the perpetration of wrongs; 
compensatory, in so far as the state exacts from the wrong- 
doer such reparation as is the equivalent of that observance 
of public rights which is due. But, from the nature of things, 
compensation is not so much the desire of the state as the 
vindication of public rights and such a manifestation of 
public authority as to prevent future violations. Private 
remedial rights are also classified into those for the purpose 
of prevention and those for the purpose of redress of viola- 
tions of private antecedent legal rights. The great preven- 
tive remedy for private wrongs is the injunction, a pro- 
hibitory writ to restrain the doing of an act, which would 
infringe a legal right, where the injuries threatened would 
be irremediable, but the allowance of exemplary damages 
also indirectly accomplishes the same end. After rights 
have been violated, the only remedies of the law that are 
available are necessarily for the purpose of redressing the 
wrong, either by compelling a restoration of the rights or 
compensation therefor, both of which remedies are pecuniary 
in character. In the case of money or other property having 
a fixed value, such remedies are perfect; but when the rem- 
edies of compensation are extended to the violation of the 
rights of life, liberty, reputation and family, their appropri- 
ateness is not so apparent, but thus far the law has not been 
able to discover any other standard by which to measure 
the enormity of any legal wrong, and the remedy of money 
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or its equivalent has to suffice. Restoration is obtained by 
specific performance of a contract to convey land, or to sell 
chattels of peculiar but nonmarketable value ; by ejectment, 
to regain the possession of land wrongfully detained; and 
by replevin, to regain the possession of chattels wrongfully 
detained; and also, under certain circumstances, by man- 
damus, to compel the doing of some act ; by reformation, to 
correct, and by cancellation to annul contracts. But these 
cases of redress are comparatively few and exceptional. 
Most redress for private wrongs is compensatory, and here 
we come to the doctrine of damages. 

§ 2. Damages are the compensation recoverable at law for 
the injury caused by the violation of a private, 
antecedent, legal right. 

Preventive remedies are, of course, the most complete 
remedies, but for most wrongs they are impracticable. Re- 
storative remedies are complete where they can be applied, 
but it is impossible to restore some legal rights after their 
violation. Damages are always applicable, but sometimes 
wMth much more perfect success than at other times. The 
two most general elements of the definition are: (1) Legal 
injury caused by a wrong; (2) compensation recoverable 
therefor. One element occupies one side of the balance, 
and the other, the other side. Other terms synonymous 
with injury are loss and damage. Compensation must be 
commensurate with the injury. Accordingly, the subject of 
damages divides itself into two parts : First, whether there 
is legal injury, that is, when damages are recoverable, a 
question which lies in the substantive law of antecedent 
rights and only slightly projects into remedial law; and, 
second, if damages are recoverable, what the amount of the 
damages shall be. 

§ 3. In order to have a remedial right to damages, there 
must be a violation by one person of an antece- 
dent legal right of another person. 

If there is no violation of an antecedent right there is 
no remedial right to damages; if there is a violation of an 
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antecedent legal right, there is a remedial right to damages. 
Actual damage, without a violation of a legal right, gives 
no right to damages, but a violation of a legal right, without 
actual damage, gives a right to damages. There must be 
a wrong before there can be a remedy for that wrong, but 
when there is a legal wrong it is the proud boast of the law 
that it has a remedy therefor, ubi jus, ibi remedium. 

§ 4. No legal injury is caused by (a) breaches of moral 
rights; or (b) by lawful acts; or (c) by act of God 
or inevitable accident ; or (d) by injuries too small 
for judicial cognizance ; or (e) by injuries received 
by consent; or (f) by injuries that are uncertain, 
remote, or not the proximate result of a wrong- 
ful act — including the loss of profits, consequences 
which the injured party could prevent or avoid 
by due and reasonable diligence after notice of the 
wrong, and coimsel fees when such fees are not 
the subject-matter of a contract or paid by an in- 
nocent party called upon to defend a suit founded 
upon the wrong of another against whom there is 
a remedy over and who has been notified but fails 
to defend; or (g) by act of government; or (h) 
by injuries sustained by a wrongdoer through con- 
ferring benefits; or (i) when there is no special 
damage if special damage is an element of the legal 
injury, as in slander not per se, nuisance, fraud, 
negligence, removal of lateral support, procuring 
refusal or breach of contract, slander of title, mali- 
cious prosecution not defamatory. 

Since the law recognizes and enforces only certain rights, 
which by being recognized and enforced have become known 
as legal rights, no matter what injury or loss one person 
may sustain by the act of another, if the act does not amount 
to a violation of a legal right, there is no remedial right to 
damages. Thus, there is no legal compensation for viola- 
tions of moral rights. There is no legal compensation pro- 
vided for .injuries occasioned by lawful acts, as the destruc- 
tion of property because of public necessity, or under the 

Law of Damages — 2. 
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exercise of the police power, or in the improvement of one's 
own property, pursuant to the maxim sic utere tuo ut alienum 
non laedas, or by inevitable accident or act of God, because 
all legal rights are subject to these limitations. If there is 
a loss without a legal wrong or injury, it is damnum absque 
injuria. Sometimes the loss or damage is so insignificant 
that the law will not remedy it, de minimis non curat lex, 
and hence there is no legal injury. So, there can be no viola- 
tion of a private legal right when the owner of the right gives 
permission for the doing of the act, volenti non fit injuria, a 
principle which also applies to legal limitation of liability by 
contract. Again, though one has sustained some damage, if 
this is so uncertain that it is impossible to say what or how 
much of it is traceable to any wrong, compensation cannot be 
recovered therefor, for compensation must always be com- 
mensurate with legal injury, and how can there be any right 
to compensation when it is uncertain whether there is any 
legal injury, or, if there is, what it is? All that it is ever 
possible to recover under such circumstances is some nominal 
sum to vindicate the legal right. Likewise, if the loss is 
so remote that the human mind cannot trace the operation 
of any given cause therefor, or if it is not the proximate 
result of the wrong complained of, no recovery can be had, 
because it is impossible to show that it is the result of any 
violation of a legal right. In the same way, nothing is re- 
coverable for losses which the plaintiff, as a prudent man, 
should prevent, or which he causes after notice not to do so, 
for they are due, not to any wrong of the defendant, but 
to his own act or negligence, and the one who causes the loss 
by his wrong should suffer, or compensate, for it. In a suit 
for money detained, any damages beyond principal and in- 
terest are speculative and uncertain. The expenses of litiga- 
tion are not the proximate result of a violation of an ante- 
cedent legal right unless they are the subject-matter of con- 
tract, or caused by having to defend a suit founded upon 
another's wrong. However, in the common law a system of 
costs, not including counsel fees, has been established and 
legal taxed costs are awarded the successful litigant. Pro- 
fits are ordinarily so uncertain that they cannot be traced 
to any wrongful act, but this is a general truth rather than a 
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general principle, and when they are not speculative they 
are recoverable. If a jury awards a person damages so far 
beyond or below true compensation for the violation of a 
legal right as to indicate that its verdict is the result of 
passion and prejudice, the damages are called excessive, and 
will be set aside, for they are either not caused by the wrong- 
ful act or all the damages caused have not been assessed. 
Ordinarily no damages are allowed for mental suffering, 
for there is no legal right not to have such suffering caused 
by another's act, but, if a person has a cause of action for 
another's violation of a legal right affecting his person, or 
which naturally gives rise to grief and distress, as long as 
there is a right t o other damages, if there is, in addition, 
actual damage sustamed by mental suffering because of the 
same wrong, something is allowed to be assessed for the 
same, and the amount is left to the sound discretion of the 
jury. In certain other cases special damage is an element in 
the legal right, and before one can recover for a wrong he 
must show special damage, for there is no wrong until then. 
This is the case in slander not per se, in nuisance, in fraud, 
in negligence, in violation of lateral support, in procuring 
refusal to contract or breach of contract, in slander of title, 
and sometimes in malicious prosecution. A wrongdoer is 
not entitled to recover*for benefits conferred, for there is no 
violation of his legal rights by another. Lastly, though a 
person has a right to damages for some violation of a 
legal right, positive law has establishf^d certain rules of pro- 
cedure which must be followed before damages can be ob- 
tained. These are the rules of practice, pleading and evi- 
dence, among which are the rules limiting recovery to a 
single suit for damage incident to a smgle cause of action, 
and to the interest of the party suing. 



ILLUSTRATIONS. 

(1) P and D are co-owners of a vessel which is on the Atlantic 
on a voyage to Europe, and at P's request D promises to get the vessel 
insured, but neglects to do so. The vessel is wrecked, and P sues D 
for damages for the injury he sustains from losing the insurance. Should 
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nonsuit be granted? Yes. D has violated a moral duty, but no legal 
duty.i 

« 

(2) An owner of land makes an excavation thereon, but not near 
the highway, and takes no precaution against the danger of someone's 
falling into it. A trespasser, walking across the land, does fall into 
the hole and is injured. li the owner liable in damages? No. His act 
is a lawful act. No legal right of the trespasser has been violated.^ 

(3) A railway is carrying a quantity of tobacco for R, but the road 
is obstructed by a landslide and before it can be cleared an extraordinary 
flood comes over the track ajid injures the tobacco. Is the railway liable 
to pay for the injury? No. Loss is due to an act of God and this ex- 
cuses the railway.^ 

(4) In attaching certain hay and grain an officer uses a pitchfork 
belonging to the debtor, but leaves it where he finds it in no way in- 
jured and the debtor receives it. Is the officer liable in trespass? No. 
De minimis lex non curat.^ 

(5) A boy of seventeen and a half years, out of curiosity, goes 
upon the premises of a railway company to witness the burning of a 
train of tank cars filled with petroleum and receives Injuries from the 
explosion of one of the cars. Can he recover damages therefor? No. 
He assumes the risk of the explosion; volenti non fit Injuria.^ 

(6) By reason of D's wrongful act P is not able to plant a crop on 
certain land. Is P entitled to recover for the loss of profits? No. As 
the land has not been planted and some crop grown, the loss is too un- 
certain. Any one of a number of things, lik9 hail, or drought, or disease, 
or quality of seed, or mismanagement, might have destroyed or affected 
the crop.« 

(7) A wife sues D for a slander uttered by him to her husband, 
charging her with unchastity (not actionable per se), and though she 
alleges special damage in that she loses the consortium of her husband, 
the court holds that this loss is not to be considered because not the 
natural and probable effect of the words, and there is no other special 
damage. Is she entitled to recover damages?. No. In slander, not ac- 



5 Cleveland, etc., R. Co. v. Ballen- 
tine. 28 C. C. A. 572, 84 Fed. 935. 



1 Thome V. Deas, 4 Johns. (N. * Paul v. Slason, 22 Vt. 231. 
Y.) 84. 
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land V. Vincent, 51 Mass. (10 « City of Chicago v. Huenerbein, 
Mete.) 371. 85 111. 594. 

3 Memphis & C. R. Co. v. Reeves, 
77 U. S. (10 Wall.) 176, 19 Law. 
Ed. 909. 
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tlonable per se, as in nuisance, negligence^ deceit, etc., there must be 
special damage or there is no tort, or cause of action. For this reason 
on the above facts mental suffering cannot be considered as an element 
in the injury, for there is no legal injury .7 

(8) D destroys and carries away ten rods of P's fence, in conse- 
quence of which certain cattle escape through the breach and destroy 
P's grass the subsequent year. Is P entitled to recover damages for this 
injury? No. The measure of damages is the cost of replacing the 
fence. The crop is a remote loss, which P might easily have avoided 
by his own act.^ 

(9) P brings an action to recover damages for injury suffered 
through the careless and negligent manner in which D has constructed 
the gutters and drains in the streets on which P's property abuts, when 
by ordinary diligence on his own part In filling the lots and at a mod- 
erate expense the damage might have been prevented. Should he re- 
cover? No. His contributory negligence causes the injury .» 

(10) D wrongfully fails to stop a train for P, and the latter, instead 
of waiting for the next train, or procuring a horse and carriage and 
driving, walks to the next station, In consequence of which he con- 
tracts a sickness and suffers loss of time. Can he recover damages for 
these injuries? No. They are not the natural and proximate result 
of the wrong of D. P has no right to Inflict injury upon himself to en- 
hance his damages.^ 

(11) A servant Is unlawfully discharged before the expiration of 
his period of service and obtains work elsewhere, but later abandons it. 
Can he recover the full amount promised him by the first contract? No. 
The amount he could have earned prior to the expiration of this engage- 
ment must be deducted from the amount. ^i 

(12) P sues D for damages for losses sustained In logs lost, deprecia- 
tion In value of logs and expense in looking after them, by D's obstruc- 
tion of the channel of a river. Does the declared purpose of D to swing 
a boom across the river impose an additional duty upon P? No. It is 
sufficient if P exercises ordinary care in the preservation of. his logs after 
the wrong is done.12 

(13) G contracts with B to keep the Dearborn theatre in Chicago 
insured for B during the life of a certain mortgage, to the amount of the 
building's fair insurable value, B to pay the premiums. G neglects to do 

7 Lynch v. Knight, 9 H. L. Cas. 10 Indianapolis, etc., R. Co. v. Blr- 
577; Bigelow on Torts. ney, 71 111. 391. 

8 Loker v. Damon, 34 Mass. (17 " Sutherland v. Wyer, 67 Me. 64. 
Picfe) 284. i2piummer v. Penobscot Lum- 

9 Simpson v. Keokuk, 34 Iowa, berlng Ass'n, 67 Me. 363. 
568. 
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thi8» but B is aware of his neglect and procures no insurance. Can B 
recover from G for loss sustained by the destruction of the building by 
fire? No. One should use all reasonable efforts to protect his interests 
and preserve his property even against the wrong or negligence of an- 
other.18 

(14) S, a married woman, sues the town of D for damages for per- 
sonal injuries caused by a defective highway. Eight weeks after the 
accident she becomes pregnant and this enhances her injury, but she has 
no reason to anticipate such a consequence. D requests that she be 
allowed nothing for any increase of damage through the pregnancy. 
Should this request be refused? Yes. It is a question of whether she 
has exercised ordinary diligence, and this the request ignores.i^ 

(15) D delivers to P certain paintings to be cleaned and repaired 
at certain prices. After P has commenced and done a part of the work 
D asks him not to go on, but in spite of this P finishes the cleaning and 
repairing. Can P recover for any work done after such countermand? 
No. He cannot by obstinately persisting in the work impose such a 
penalty on D. All he can recover is for labor done and materials used 
up to the time of the countermand and damages for the breach of con- 
tractus 

(16) P sells D 100,000 bushels of No. 2 barley to be delivered on the 
twelfth of January following. The next day after the sale D gives no- 
tice that he does not consider himself bound by it, but P tenders the 
warehouse receipts for the barley on the date of delivery, and when they 
are refused sells the barley upon the market. Can P recover the differ- 
ence between the contract price and the market price on the date it is to 
be delivered? Tes. This is not a question of enhancing damages, but 
of breach, and D cannot create a breach of contract, unless P wishes 
to treat it as such^ until the time for performance arriyes.i« 

(17) L engages passage over a railway from London to Scarborough, 
but through the neglect of the railway arrives at York too late to catch 
the train that leaves at 6:05, and instead of waiting an hour and a half 
for the next train engages a special train to carry him from York 
to Scarborough. He is traveling for amusement. Can he recover the 
cost of this special train, on the principle that if a party does not per- 
form his contract the other may do it for him at his expense? No. The 
expenditure must be such as, according to the ordinary habits of society, 
a person who is delayed on his journey would naturally incur at his own 
cost, if he had no company to look to.i? 

18 Brant v. Gallup, 111 111.. 487. 10 Kadish v. Young, 108 111. 170. 

14 Salladay v. Dodgeville, 85 Wis. it Le Blanche v. London & N. W. 

318, 55 N. W. 696. R. Co., 1 C. P. Div. 286. 

IB Clark V. Marsiglla, 1 Denio (N. 
Y.) 317. 
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(18) W leases a farm from S« who refuses to give possession. In 
a suit for breach of contract should 8 be allowed to prove what W has 
made in another occupation during the time the lease is to run by way of 
mitigation of damages? No. The rule contended fbr by 8 applies only to 
the employment of clerks, laborers, or servants for short determinate 
periods, where the party expects to earn no more than single wages, 
whereas in other contracts the loss is the loss of the benefits of the con- 
tracts, the damages for which may be said to be fixed by the law the 
moment they are broken.is 

(19) D leaves his cart, filled with wood, on the edge of the highway 
before his homestead, one evening, and the next morning it is found 
upset in the traveled path, a dangerous obstruction in the road, but 
D suffers it to remain there three days, when P driving along in the 
night drives upon the cart and wood and is severely and dangerously 
injured. As D still claims the property in the wood and cart it is his 
legal duty to so use his own property as not to injure another and he is 
liable to compensate P for the injuries he thereby sustains, but is P 
entitled to have the jury consider as an element of his injury the trouble 
and expenses of prosecuting his action? They should not be allowed in 
such case as compensatory damages, but they are sometimes incorrectly 
allowed as iexemplary damages.i» 

(20) P sues D in trespass quare clausum for pulling down a mill 
dam. The court instructs tlfb jury not to allow anything for counsel 
fees. Is this instruction correct, if the act is wanton and malicious so as 
to entitle P to exemplary damages? Tes. Damages assessed by way of 
example may indirectly compensate for money expended in counsel fees, 
but the amount of these cannot be taken as the measure of punishment, 
or a necessary element in its infliction. Now that the court allows cer- 
tain legal costs, if the jury should allow counsel fees in assessing ex- 
emplary damages the defendant would be at the mercy of both^court and 
jury.«o 

(21) P sues D in contract to recover damages for the revocation 
by D of an agreement to submit the controversies between the parties 
to arbitration. Is he entitled to recover the expenses incurred in prepara- 
tion for trial before the arbitrators, including counsel fees, so far as 
the expenses are not available on the present trial? Yes. This is an 
injury caused by the breach of contract.21 

(22) D conveys the title to land to P by warranty deed, but after 
P has been in possession a few years the same i^ invaded by C, who 
claims title on the ground that a levy under which D acquired title was 

18 Wolf V. Studebaker, 65 Pa. St. 20 Day v. Woodworth, 54 U. S. 

459. (13 How.) 363, 14 Law. Ed. 534. 

i» Linsley v. Bushnell, 15 Conn. 21 Pond v. Harris, 113 Mass. 114. 
225. 
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defective. P sues C, and C sues P, in several suits, and in one finally 
carried up to decide the question C wins, and D pays P the value of the 
land and the costs and counsel fees in that action. Is he bound to pay 
the costs and expenses incurred in the other actions by P? Yes. The 
covenant of warranty amounts to an agreement of indemnity for any ex- 
penses which the covenantee, who is evicted, in good faith expends eithtr 
for the assertion or defense of the title warranted. It is as essential that 
he should defend all the suits as one.22 

(23) The town of W pays H the amount of a judgment for injuries 
sustained by her upon a highway, and then sues M, whose negligence 
caused the injury. Can W recover the amount of counsel fees paid in 
the first suit, when M is notified of its pendency and requested to defend, 
but declines to do so? Yes. When a party is called upon to defend 
a suit, founded upon a wrong for which he is held responsible in law, 
without misfeasance on his part but because of the wrongful act of an- 
other against whom he has a remedy over, counsel fees are the natural 
and reasonably necessary consequence of the wrongful act of the other, 
if he has notified the other to appear and defend the suit.^s 

§ 5. Legal injury results from breaches of the obligations 
of contracts and quasi contracts, from those torts 
requiring special damage when special damage is 
occasioned and from all other torts, regardless of 
special damage. 

Damages are compensation for legal injury. Hence, 
before there can be any question of compensation, there must 
be lefX'il injury. Legal injury is the one essential to the 
right to compensation. If a complainant has sustained no 
legal injury, he is not entitled to compensation. Legal in- 
jury results only from the violation of an antecedent legal 
right, and what are not such violations has been shown. 
Hereafter in this book we shall consider what amount to such 
violations. The only private antecedent legal rights thus 
far recognized by the law are the rights in rem to personal 
security (or life), personal liberty, reputation, family and 
property, and the rights in personam to the performance of 
legal obligations. Violations of the latter are called breaches 
of contracts and quasi contracts, and violations of the former 
are called torts. Generally the nature of a right is such that 

22Ryer8on v. Chapman, 66 Me. a* Inhabitants of Westfleld v 

557. Mayo, 122 Mass. 100. 
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it is not necessary to have special damage occasioned in 
order to have a legal injury, but some of the antecedent 
rights in rem require special damage before there is any 
violation thereof, and in such cases there is no legal injury 
without special damage. Damage is said to be the gist of 
the action. These unusual torts have already been con- 
sidered in connection with the discussion of what does not 
amount to legal injury, and mere reference to them in this 
place will be enough; they are slander not per se, nuisance, 
fraud, negligence, removal of lateral support, procuring re- 
fusal to contract, or breach of contract, slander of title and 
malicious prosecution not defamatory. Aside from these 
cases special damage does not have to be shown. 

§ 6. Compensation is the pecuniary recompense awarded 
for the legal injury caused by the violation of a 
legal right. 

On the one hand we have wrongful conduct by one per- 
son which has caused another person legal injury. This is 
the beginning of the law of damages. If there were no legal 
injuries there would be no law of damages. But these legal 
injuries are found everywhere. Every day men are failing 
to live legally correct lives. Every day torts are being com- 
mitted and solemn obligations undertaken are not performed. 
Every day rights in rem and in personam are being violated. 
Every day men whose rights are thus violated lose property, 
bargain, time, earning capacity, profits, reputation, services 
and society of spouse or children, are compelled to incur ex- 
penses, and suffer physical pain and mental suffering. On 
the other hand we have the law, standing with the power 
of compensation in her hands, watching these injuries and 
ready to obtain for the injured man just compensation for 
his injuries. But how is the law to determine what the com- 
pensation shall be? To deal justly with the men, both the 
wronged and the wrongdoer, she should be able to estimate 
both how much the injury is and how much it will take to 
redress it. She should place the men in the same position 
as though no wrong had been done, as though the tort had 
not been committed, or as though the contract had been per- 
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formed. Through the course of the centuries she has tried 
^one method after another until at last she has adopted, as 
the best way to measure the damages that shall be given for 
legal injuries, the measure of value for all pecuniary injuries 
and the sound discretion of the jury for all nonpecuniary in- 
juries. But for the purpose of determining value and to aid 
the jury in the exercise of its sound discretion it has been 
necessary to adopt numerous other subsidiary measures, or 
rules, of damages. These include, not only those designating 
the elements of injury sustainable, but the distance to which 
any injury shall be traced and compensated, to what extent 
compensation shall be allowed in advance of the occurrence 
of future consequences expected to continue to flow from a 
wrong, how different people holding different interests which 
have been injured shall be compensated, and whether cir- 
cumstances of aggravation and mitigation shall be considered 
in the determination of the award. Sometimes it is permitted 
to parties in advance to determine what shall be the compen- 
sation in case any legal injury thereafter occurs, but ordin- 
arily the determination of this question must be left to the 
courts and juries, whose separate functions must be main- 
tained. 

Any and all of the wrongs caused by torts and breaches 
of contracts and quasi contracts constitute violations of 
private antecedent legal rights and, therefore, some legal 
injury is presumed at all events. Not only can no legal 
right be violated with impunity, but any violation is con- 
clusively presumed to cause some injury, for which the in- 
jured person is entitled to redress. What damages shall be 
recovered is determined by the rules, or measures, of dam- 
ages, which constitute the real subject-matter of the law 
of damages. Whether the legal right violated is one of 
contract, or the right not to have an assault and battery, 
false imprisonment, malicious prosecution, seduction, tres- 
pass, conversion, or other like tort, or the right not to 
have negligence, deceit, nuisance, or slander not per se, 
causing damage, the person injured is entitled to recover 
something. It may be exemplary, or substantial, or only 
nominal damages, but something he must recover. If 
there is no substantial injury, but merely a violation of a 
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legal right, or if the injury is substantial but the evidence 
is not such that the extent can be ascertained, nominal 
damages, or a trifling sum in recognition of the right, are 
always recoverable. If the injury is substantial and proven, 
substantial damages are recoverable. In both breaches of 
contracts and torts substantial damages include direct dam- 
ages for those injuries which result immediately, and con- 
sequential damages for those resulting naturally, but not 
immediately, from the wrongful act. In contracts, con- 
sequential damages can include only such injuries as are 
in the contemplation of the parties at the time of con- 
tracting as the probable result of its breach; in torts, 
only those which arise as the natural and probable result of 
the wrong. If, in addition to compensation, damages are 
allowed by way of punishment, or to make the wrongdoer 
an example to others, they are called exemplary or vindictive. 
General and special damages are so called as a matter of 
pleading. General damages are such as are awarded for in- 
juries that necessarily result, because the usual and ordinary 
consequences; special, such as are awarded for injuries that 
do not necessarily result, but have occurred in the particular 
case, and therefore must be specially pleaded to prevent sur- 
prise on the other party to the suit on the trial. If the 
amount of the damages is determined by anticipatory agree- 
ment between the parties, they are called liquidated damages. 
Present damages are awarded for an injury which has already 
accrued ; prospective, for an injury which will accrue in the 
future from a wrongful act already committed. The rules 
which decide when these various kinds of damages are re- 
coverable will constitute the topics for our remaining con- 
sideration. 



CHAPTER II. 

EXEMPLARY DAMAGES. 

I. Exemplary damages, § 7 

A. Discretionary with jury, § 7 

B. For torts and breach of promise of marriage, § 7 

C. Right to nominal or substantial damages njecessary, § 7 

D. Malice, § 7 

§ 7. The jury may award exemplary damages by way of 
punishment of the guilty and warning to deter 
others, in addition to the damages awarded as 
compensation, in actions of tort and breach of 
promise of marriage, when there first exists a 
right to nominal or substantial damages, if the 
wrongdoer acts with violence, oppression, reck- 
less negligence, malice, or fraud. A principal is 
liable in exemplary damages for such conduct on 
the part of his agent only when the principal either 
authorizes or ratifies the act« or is himself grossly 
negligent in employing or retaining the agent. 

Exemplary damages are "a sort of hybrid between a 
display of ethical indignation and the imposition of a crim- 
inal fine/' When they are allowed, it is not on any theory 
of compensation to the injured party, but on the theory 
that the enormity of the wrongful act is so great that the 
wrongdoer should be punished, not only criminally for the 
wrong to the public generally, but civilly for the wrong to 
the individual especially injured, even after compensatory 
damages have been awarded. But, in those jurisdictions 
where exemplary damages are allowed, there are two pre- 
requisites to their allowance. One is that there must first 
be a right to compensatory damages, for the punishment 
is inflicted because of the commission of a civil wrong, and 
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if there is no civil wrong there should be no punishment. 
Hence, where special damage is of the gist of the action, it 
must be laid and proved. The other is that the act must 
be done wantonly, oppressively, or with such malice as 
implies a spirit of mischief or criminal indifference to civil 
obligations. Only malicious injuries are punished by the 
assessment of more than compensatory damages. For this 
reason, except in breach of promise of marriage, exemplary 
damages are not allowed in actions for breach of contract; 
and, as it is the wrongful personal intention to injure that 
calls forth the penalty, a principal is not liable in exemplary 
damages unless he in some way shows such malicious in- 
te'ntion, as by authorizing or ratifying the act, or by himself 
acting with gross negligence. If a servant, then, acts with 
malicious intent, but the principal can in no way be connected 
therewith, if exemplary damages are to be recovered at all, 
the servant alone must be sued for the tort, for if the prin- 
cipal is sued exemplary damages cannot be recovered from 
him, but, having been sued and judgment recovered, no cause 
of action for compensatory damages exist€ against the ser- 
vant, or agent, and therefore none for exemplary damages. 
The torts which lend themselves to exemplary damages are 
assault and battery, false imprisonment, malicious prosecu- 
tion, defamation, personal injuries, enticement, seduction, 
criminal conversation, negligence, nuisance, fraud, and some- 
times trespasses to chattels or land. 

As to whether a corporation shall be punished in exem- 
plary damages for the malicious act of a servant or agent, 
the decisions are in hopeless confusion. On the one hand 
the doctrine of principal and agent is invoked, and it is said 
that the corporation should be liable as principal only when 
it authorizes, or ratifies, the wrongful act, or is itself grossly 
negligent, but this rule is complicated .by the difficulty of 
deciding who is the principal and competent to authorize, 
ratify, and to be held grossly negligent ; is it the officers, or 
the directors, or the stockholders, and if stockholders should 
an innocent minority be punished? On the other hand it 
is said that a corporation can never act except through 
agents or servants, and that the doctrine of respondeat 
superior should not be invoked, but that in any wrongful 
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act the corporation should be identified with the servant or 
agent, acting within the scope of his employment, and if 
the latter acts in such a way as to render himself liable in 
exemplary damages the corporation should be held liable. 
If exemplary damages are to be allowed against a corpora- 
tion, it seems to the author that the second is the better 
ground upon which to erect the rule, for a corporation can 
authorize or ratify the act of one agent only by the act of 
another, and why should certain agents be arbitrarily select- 
ed for this purpose, and why should a corporation be liable 
in this way for the act of one agent more than that of 
another agent? The only distinction that can be drawn is 
between the legal entity, known as the corporation, and its 
servants. Malice is not predicable of this ideal, intangible 
entity, but only of its servants, and of one servant as much 
as of another. 

The doctrine of exemplary damages is anomolous, and 
has no true place in the law. There are two kinds of wrongs ; 
public wrongs and private wrongs, the former violating the 
rights which inhere in the people as a whole, and the latter, 
the rights which belong to some individual. The remedy 
for the violation of a public right is criminal punishment; the 
remedy for the violation of a private right is redressive, 
either by way of restoration or compensation. The early 
idea of private vengeance has been supplanted by the crim- 
inal law; there is no longer any place for it in civil law. It 
is an absurdity to talk about punishing a person for the same 
act for the public and for the sufferer in the right of the 
public. We know what torts and crimes are, but what is 
this maverick of exemplary damages? Further arguments 
advanced for the position announced above against the 
allowance of exemplary damages are that their allowance 
puts a man in jeopardy twice for the Scime offense, contrary 
to provisions in state and federal constitutions, for, though 
the same wrong is inflicted, the fine awarded as punishment 
in the civil action does not prevent indictment and prosecu- 
tion in a criminal action, and punishment in a criminal suit 
is not admissible in mitigation of exemplary damages. The 
purpose of these provisions is to prevent double prosecu- 
tions for the same offense, and when, in addition to the civil 
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wrong, the same act is split up into two further offenses, 
a private and a public, that is farther than justice can go; 
it cannot make two private and one public, or one private 
and two public wrongs. To do so is to harass the accused 
with two prosecutions and to subject him to two convictions. 
No hypothesis, however ingenious, can cloud the mind to 
the fact that exemplary damages put a man in jeopardy 
once, and, if he is also punished criminally for the same of- 
fense, he is "twice put in jeopardy." Again, in the allow- 
ance of exemplary damages, the accused is really punished 
for a criminal offense without the safeguards of a criminal 
trial. He is summoned into court to make compensation 
for a purely private injury, with no issue upon a criminal 
charge presented; punishment by fine is inflicted without 
indictment or sworn information; the rules of evidence as 
to criminal trials are rejected, the doctrine of reasonable 
doubt is replaced by the rule of preponderance of testimony ; 
the defendant is compelled to testify against himself; and, 
though in criminal offenses the law fixes a maximum penalty 
which is imposed by the court, the jury is entirely free to 
assess exemplary damages, subject only to the power of 
the court unwillingly to set aside a verdict. The procedure 
and principles of criminal law are disregarded, the rules of 
damages are forgotten, and the machinery of justice is used 
for the avowed purpose of giving the plaintiff that to which 
he has no shadow of right. He recovers compensation for 
all direct and consequential injuries resulting from a breach 
of contract or a tort, for the loss of property, of time, of 
earning capacity, of profits, of reputation, of services and 
society, for expenses, for physical pain, for mental suffering, 
for injuries to result in the future as well as those which 
have already flowed from the wrong; and then, in addition 
to all this, after exact justice has been meted out between the 
contending litigants as far as it is possible to do so, he is 
allowed to recover exemplary damages, not for any injury 
he has sustained, but as a punishment to the wrongdoer 
and an example to others. The doctrine is altogether in- 
consistent with sound legal principles and should never have 
found a lodgment in the common law, as it never has in 
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equity, which is supposed to be in advance of the common- 
law system. 

Upon the general question of the allowance of exem- 
plary damages, the authorities are not in harmony. In some 
jurisdictions such damages are repudiated and the principle 
of compensation universally applied in' civil actions; some- 
times they are confused with substantial damages for mental 
suffering, but in most jurisdictions they may be recovered 
in case of aggravated torts. Where exemplary damages 
are recoverable, all the circumstances tending to show the 
nature of the motive are admissible in evidence for the pur- 
pose of aggravating or mitigating the damages, without be- 
ing specially pleaded." 

ILLUSTRATIONS. 

(1) A suit in trespass is brought for false imprisonment under a 
warrant plainly illegal, wherel>y P is kept in custody six hours. Twenty 
pounds would cover the personal injuries, but the Jury brings in a 
verdict for three hundred. Should it be set aside? No. The circum- 
stances sufficiently show malice and the verdict is not excessive. ^^ 

(2) P, a passenger in D's railway car, sues for damages for an 
assault made upon him by a brkkeman. The brakeman is authorized, 
in the absence of the conductor, to collect tickets, and through mistake 
demands P's ticket a second time« and when informed of this mistake 
by P abuses, insults and threatens P with violence though P is in feeble 
health. Are exemplary damages recoverable against D, a corporation, 
though it does not authorize or ratify the tortious act? The majority of 
the courts answer, yes.zo 

(3) P, while a passenger on D's train, is unlawfully arrested through 
the direction of its conductor, because P, the train being an excursion 
train, buys up some of the return tickets from the other passengers, 
when the tickets are not marked nontransferrable. The conductor by his 
conduct all the while tries to disgrace and humiliate P. In a suit of tres- 
pass on the case against D are exemplary damages recoverable? Not 
according to the United States and some state courts, which adopt the 
doctrine of authorization and ratification.27 

(4) P institutes a civil action to recover damages for malicious 
prosecution and false imprisonment. It it error to instruct a jury that 

24 8 Eng. Ruling Cas. 360-382. & N. W. R. Co., 36 Wis. 657. 
^ 23 Huckle V. Money, 2 Wils. 205. 27 Lake Shore & M. S. R. Co. v. 

2oGoddard v. Grand Trunk R. Prentice, 147 U. S. 101, 37 Law. 

Co., 57 Me. 202; Craker v. Chicago Ed. 97. 
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if it finds the same were without probable cause it may allow damages 
by way of punishment in cases like this? Not according to the general 
holding, but some courts rebel against the general common-law rule per- 
mitting recovery-J^B 

(5) D, the proprieetor of the Morning Call, is sued by P in libel 
for charging her with burglary, the article being written by a reporter 
and inserted in his paper without D's knowledge. It being admitted 
in the jurisdiction of suit that exemplary damages are recoverable in 
libel, upon whom is the burden of proof so far as this case is con- 
cerned? A plaintift, whose claim to punitive damages rests upon - a 
wrongful motive of defendant, not inherent in the offense which fixes 
his legal liability, must present some proof from which such wrongful 
motive may be legally inferred.20 

28 Murphy v. Hobbs, 7 Colo. 541, 20 Haines v. Schultz, 50 N. J. 

5 Pac. 119. Law. 481, 14 AU. 488. 
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CHAPTER III. 

NOMINAL DAMAGES. 

I. Nominal damages, § 8 

A. Injury to legal right only, § 8 

B. Substantial damage but failure of proof, § 8 

§ 8. Nominal damages are recoverable whenever a legal 
right has been violated, either without any evi- 
dence of actual damage or with such evidence but 
with no basis for ascertaining the amount thereof. 
Nominal damages are compensatory damages of a 
trivial amount awarded to establish a legal right. 

Whenever a breach of contract or a tort is proven, the 
plaintiff is entitled to at least nominal damages. In those 
torts where special damage is essential to a person's cause 
of action, of course, special damage of some sort must be 
shown, in order to give any recovery at all, and hence, in 
such cases nominal damages are recoverable only when the 
evidence fails to show the extent of the damage, but, other- 
wise, nominal damages are recoverable for every invasion 
of a legal right though there is no other damage. It is 
injuria sine demno. Substantial damages are not recover- 
able, for there is no actual damage ; and, if nominal damages 
were not allowed, the legal right would soon be a vain 
thing, for want of right and want of remedy are reciprocal. 
Were this not the rule, in some cases, by the continued 
violation of a right of the plaintiff, the defendant could not 
only diminish the value of it but he could absolutely de- 
stroy and extinguish it and create an adverse right. The law 
will tolerate no further inquiry than whether there has been 
a violation of a legal right. 

ILLUSTRATIONS. 

(1) P» having on deposit in D^s bank more than the amount of his 
check, drawB a check on the bank for $400. but the clerk to whom it Is 
presented, not knowing of a certain deposit, refuses to pay the check, 
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but the check is paid the following day. Is P entitled to nominal dam- 
ages? Yes. This is a breach of an inferred contract, and it makes no 
difference whether it is proven by direct or circumstantial evidence.^o 

(2) In making a levy of a valid writ of attachment an officer uses 
a pitchfork belonging to P, the owner of the chattels levied on, but 
leaves it where he finds it, injures it in no way and P receives it again. 
Is P entitled to nominal damages? No. There is no violation of any 
legal right. De minimis non curat lex.3i 

(3) By pouring soap suds> etc., into the same, D pollutes a natural 
stream flowing through P's land, but P sustains no real damage because 
the stream is already polluted by other mill owners and dyers. Is P 
entitled to nominal damages? Yes. This is a direct violation of P's right 
to have the natural stream flow through his land in its natural state. 
The maxim de minimis non curat lex does not apply to positive Invasions 
of property.82 

(4) In an action for deceit in the exchange of real property, belong- 
ing to P, for shares of stock belonging to D, the court charges the jury 
that said Jury must flnd for D unless it appears that the real property 
is worth more than the shares of stock. Is this error? No. Damage is 
of the essence of the action of deceit, an essential element to the right 
of action, and not merely a consequence flowing from it.s8 

(5) H delivers to the Western Union Telegraph Co. a telegraph 
message in which he orders another party to buy for him twenty thou- 
sand bushels of No. 2 wheat for .Tune delivery. Through the negligence 
of the company this message is never delivered and no wheat is Dought. 
Only on one day, between the day the message is given the company 
and the date of delivery, is the price of wheat higher than on the former 
day. Is H entitled to nominal damages? He is if he sues in contract, 
but not if he sues in tort, for there is a technical breach of contract, but 
no special damage.s^ 

(6) P sues D for damages for injuries caused by an explosion of 
gas in the house occupied by him from a break in D's main. The evi- 
dence shows that P is engaged in business, but not what his business 
is, nor the value of his time. Is P entitled to nominal damages? Yes. 
The evidence is not such that the Jury can award substantial damages, 
but the time lost is of some value and nominal damages should be 
awarded.s8 



aoMarzetti v. Williams, 1 Barn. 
& Adol. 416. 

81 Paul V. Slason, 22 Vt. 231. 
32 Wood V. Waud, 3 Bxch. 748. 



38 Alden v. Wright, 47 Minn. 225, 
49 N. W. 767. 

34 Hibbard v. Western Union Tel. 
Ck).. 33 Wis. 558. 

3s Leeds v. Metropolitan Gaslight 
Co., 90 N. Y. 26. 



CHAPTER IV. 

DIRECT AND CONSEQUENTIAL DAMAGES. 

I. Immediate Injury and direct damages (general and special), § § 9-10 

A. Contracts, § 10 

B. Quasi contracts, § 10 

C. Torts. § 10 

II. Natural injury and consequential damages (special), § § 9, 11 

A. Contracts, § 11 

B. Torts, § 11 

» 

§ 9. Substantial damages are appropriately recoverable 
whenever the violation of a legal right causes 
actual damage. If the act is attended by evil 
motive or wanton disregard of the rights exem- 
plary damages are recoverable in addition thereto. 
Substantial damages are compensatory damages 
awarded one as substitutive redress for the losses 
caused by another's legal wrong. They include 
direct damages for injuries resulting naturally and 
immediately, and consequential damages for in- 
juries resulting naturally but not immediately. 

In torts attended by evil motive, or wanton disregard of 
another's legal rights, something more than actual compen- 
sation for the injury is sometimes awarded, in order to punish 
the wrongdoer, but this subject has been considered in the 
chapter treating of exemplary damages. Otherwise the am- 
bition of the law is to redress the wrong, so far as money can 
do so, by placing the plaintiff in the same position as he 
would have been had the contract been performed, or the 
tort not been committed. 

In order to determine the scope of substantial damages, 
it will be necessary to discover, so far as possible, both what 
is excluded and what is included for such redress and whaf 
are and what are not elements of injury; and this we now 
proceed to do, both as regards direct and consequential 
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injuries. After having treated of these topics, we shall dis- 
cuss the elements of injury for which compensation can be 
made and the rules or measures for determining the amount 
oif damages recoverable for such injury. 

§ 10. Direct damages are substantial compensatory dam- 
ages awarded for such immediate, natural and cer- 
tain injuries, both as necessarily and invariably 
result (general damages), and as result only in the 
particular instance (special damages), from the 
breach of a contract or a tort. 

Direct damages are always recoverable for any losses 
arising immediately from a violation of a legal right either 
by a tort or by a breach of contract, if properly pleaded. 
If such losses result as the usual and ordinary consequences 
of the wrongful act, the damages are recoverable under a 
general allegation and the injuries do not need to be specially 
pleaded, but, if not, the same must be specially pleaded, in 
order to warn the opposite side of what to expect. The 
questions of proximate cause and whether or not the injuries 
were within the contemplation of the parties at the time of 
making the contract do not here arise. Injuries caused by 
negligence, nuisance, fraud and slander which is not per se, 
are some instances where direct damages are not recover- 
able at all unless the injuries are specially pleaded. 

ILLUSTRATIONS. 

(1) In a case decided in the King's Bench in 1648, an action in case 
was brought against a common carrier for the value of goods and m6ney 
delivered to the carrier in a box, but which the carrier failed to deliver 
because robbed. The plaintiff told the carrier's porter that there was 
a book and tobacco in the box but did not tell of the money. The plain- 
tlfC was allowed to recover the total value of his loss. This was correct. 
These were direct damages, and it makes no difference whether the ac- 
tion is regarded as one in tort or contract^ unless the carrier has made 
a special contracts^ 

(2) A woman, who is in poor bodily health, or enciente, receives 
personal injuries in consequence of the negligence of a common carrier 
of passengers, but the injuries are more serious and lasting because of 

3« Kenrig v. Eggleston, Aieyn, 93. 
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her bodily condition. Is the carrier responsible for such consequences, 
though it does not know of her condition? Yes. These are direct dam- 
ages, but they are special, not general, and the injuries must be specially 
alleged; for two reasons, they do not necessarily and invariably result, 
and they are caused by negligence, in order to have which tort special 
damage must be shown.sr 

(3) Plaintiff while in school is kicked by defendant, who is sitting 
across the aisle, defendant's toe hitting the shin of plaintift's leg. Two 
months before plaintift had received an injury to the same leg, but just 
above the knee, by coasting, but this is healing up. After the defend- 
ant's kick destruction begins to go on in the bone, and an operation has 
to be performed, so that the plaintiff will never recover the use of his 
limb. Does the fact that defendant does not contemplate such a result 
as likely to follow his act limit plaintiff's recovery? No. These are 
direct and special damages.ss 

§ 11. Consequential damages are substantial compensatory 
(and special) damages awarded for such injuries 
as are certain and» though not necessary and im- 
mediate, as result naturally, either because, in con- 
tracts broken, they may reasonably be supposed 
to have been in the contemplation of the parties 
at the time of making the contract as the probable 
result of the breach of it, or because, in torts, 
they are the natural and probable consequence of 
the wrongful act, whether foreseen by the wrong- 
doer or not. 

Because not the necessary consequence, consequential 
damage must be specially pleaded, whether the action sounds 
in contract or tort and whether special damage is an element 
of the tort or not; but if the damage is specially pleaded 
consequential damages are recoverable therefor, unless the 
injury is speculative or remote. The requirement of special 
pleading is satisfied when from the facts stated in a general 
allegation the law will infer such other facts. Assuming 
that the damage has been properly pleaded, we shall first 
consider the more general rules which decide what are the 

87Tlce V. Muj^n, 94 N. Y. 621; Chicago St. R. Co. v. Levy, 182 HI. 
Mann Boudoir Car Co. v. Dupre (C. 525, 55 N. E. 654. 
C. A.) 54 Fed. 646, but see West as Vosburg v. Putney, 80 Wis. 

523, 50 N. W. 403. 
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boundaries of legal injury and then the more specific rules 
which decide what are the various elements of legal injury. 

The requirement of certainty is a general rule of law 
and it applies to damages as to any other branch thereof. 
Hence, if the injuries, or some of them, are such that either 
no cause therefor can be found, or the amount thereof can 
not be determined, no damages are recoverable. They are 
speculative. They cannot be weighed in the even balances 
of the law. Of such a character is the deprivation of an op- 
portunity for making money which might prove either bene- 
ficial or ruinous. There must be some criteria by which the 
cause may be traced and by which the amount of injury 
may be estimated with reasonable certainty, but damages 
are not speculative simply because they are hard to estimate. 

The requirements that in a breach of contract the in- 
juries must be shown to have been within the contempla- 
tion of the parties at the time of making the contract as the 
probable result of the breach of it and in torts that the in- 
juries, though they may not arise immediately from the 
wrongful act, yet must be the natural and probable con- 
sequence of it, are the most general rules of substantial, 
damages for actual loss, and in the case of personal torts 
are about the only rules that have yet been formulated for 
the guidance of the jury. Without these rules it would be 
impossible to accomplish the object of the law in allowing 
damages in ordinary cases. Instead of being confined to 
actual compensation, instead of being permitted only to re- 
dress a wrong and, so far as money can do it, to place the 
injured party in the same situation as he would have been 
had no wrong been committed, the jury would be allowed 
to speculate and roam at will in the field of damages and to 
render any verdict which might suit their whim or caprice. 
Such power would work injustice rather than justice, would 
be contrary to the principles of the common law, and would 
shock the conscience of equity. While direct injuries are 
easily found, it is often a difficult matter to determine what 
injuries flow naturally but not immediately from the wrong 
and yet are not speculative, remote, or uncertain. In breaches 
of contracts the reason why consequential damages exclude 
all injuries which cannot reasonably be supposed to have 
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been in the contemplation of the parties at the time of mak- 
ing the contract as the probable result of its breach is that 
remedial rights are intended to redress the violations of 
antecedent rights which in the case of contracts are just 
what the parties have created by their agreement, and if 
the defendant had known of the exceptional and unusual 
damage likely to result, he would have made a different con- 
tract or at all events have used greater exertion ; but in torts 
the wrongdoer is responsible and ought to pay for the na- 
tural and probable consequences of his misconduct, but for 
nothing more, unless his conduct is such that exemplary 
damages should be awarded, for it is impossible and dan- 
gerous to try to trace any wrong to all of its consequences. 
What are the natural and probable consequences must be left 
to the jury, if reasonable minds might draw different con- 
clusions. The dividing line between proximate and remote 
damage is so indistinct, if often not quite invisible, that there 
is on either side a vast field of doubtful and disputed ground. 
Among the cases there are established no undisputed land- 
marks by which the dividing line itself may be precisely 
traced. All that can be said as to the law is that, if the in- 
juries are not the proximate consequence of the act com- 
plained of, if they are not the consequence that follows the 
act, but a secondary result from the first consequence, either 
alone or in combination with other circumstances, damages 
are not recoverable. In contract cases, then, substantial 
damages provide compensation for all the injurious con- 
sequences resulting from the breach of the contract, the 
only limitations on the rule being that they must be such 
as may fairly be supposed to have entered into the contem- 
plation of the parties, when they made the contract, as na- 
turally to follow from its violation, and they must be cer- 
tain, both in their nature and in respect to the cause from 
which they proceed. In tort cases, substantial damages 
include compensation for any injurious consequences result- 
ing from the wrongful act, whether foreseen by th.e wrong- 
doer or not, provided the operation of the cause is not in- 
terrupted by any intervening cause and but for the opera- 
tion of the cause the consequence would not have ensued. 
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and provided the injuries are qertain both in their nature 
and cause. 

ILLUSTRATIONS. 

(1) Plaintiff sues out a writ for the arrest of one S in order to 
recover a debt, but while the officer is executing the writ defendant and 
others rescue S from his custody, by reason of which plaintiff loses his 
debt. The defendant does not know of the debt. Should plaintiff re- 
cover damages for the debt in an action against defendant? Yes. "By 
this means he lost his debt."89 

(2) G ascends in a balloon in the vicinity of S's garden, and descends 
into said garden. During the descent G's body is hanging out of the 
balloon in a perilous position, and he calls for help to a man at work 
in S's field, in a voice audible to a pursuing crowd. When the balloon 
finally descends more than two hundred people break into S's garden, 
beating down his vegetables and fiowers. The damage done by G with 
his balloon is fifteen dollars, by the crowd, ninety dollars. Is G answer- 
able in tort for all the damage? Tes. His act ordinarily and naturally 
produces the acts of the others, both because his situation invites help 
and because he excites curiosity .-^o 

(3) In an action of tort for assault and battery, there is an allega- 
tion that by reason there'of P lost a position as surgeon's mate in the 
navy, to which he was about to be appointed, and the trial court permits 
P, over objection, to testify that before the tort complained of he made 
application for the position. Is the evidence admissible, or is this ruling 
erroneous? The evidence is not admissible. As the loss of the office 
is alleged as special damage, the evidence would be admissible if the 
loss were the proximate result, but it is remote. There must here be 
intervening events, if not independent causes.^i 

(4) P sues D for damages for the loss of wood, which he has stored 
upon a levee upon a river for the purpose of reselling to customers. 
The levee is reached only by a bridge, which P alleges becomes im- 
passable by reason of the negligence of D, so that P is unable to remove 
his wood and it is lost by a subsequent food in the river. Is this loss 
the proximate result of D's negligence? No. The loss results from the 
flood, and as a matter of law P has no cause of action, although the 
special damage necessary to constitute a cause of action for negligence 
is alleged.^* 

(5) E sues for damages for personal injuries received in conse- 
quence of a defect in a street in N. In the night time, while it is rain- 

39 Kent V. Kelway, Lane, 70. *^ Brown v. Cummings, 89 Mass. 

40 QaiUe V. Swan, 19 Johns. (N. (7 Allen) 507. 

T.) 381. 43 Dubuque Wood ft Coal Ass*n 

V. Dubuque, 30 Iowa, 176. 
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ing, he drives into a ditch, and is partly dragged over the dashboard of 
his carriage. In reporting the accident, procuring another carriage and 
driving home, a number of hours are taken and his clothes become sat- 
urated. The next morning he first becomes sensible of pain In his back. 
What is the proper Instruction for the Jury? It should hold N responsible 
for E's diseases if they are the natural and probable result of N's negli- 
gence. It would not be proper to instruct the Jury that they must be 
such as might reasonably be supposed to have been in the contemplation 
of the parties as the probable outgrowth of the accident, for only omni- 
science could have foreseen them, and this is a tort action.** 

(6) The Wabash railway sells C a coupon ticket purporting to be 
good for passage over the Pennsylvania, when it has no authority to 
sell the same. C is ejected by the Pennsylvania railway and sues it 
and gets Judgment for $7,000 and costs. Is the Pennsylvania railway 
entitled to recover these sums from the Wabash? No. For the wrong- 
ful sale of the ticket said railway has applied a simple remedy, refusal 
to recognize the same, and if, by Its conduct. It has rendered itself liable 
to C, it is upon its own responsibility and not because of anything the 
Wabash has done.** 

(7) P sues D, a carrier, for breach of contract by delay in deliver- 
ing two pieces of iron, being the pieces of a broken shaft being sent 
to an engineer as a model. By reason of the delay P's mill Is stopped 
several days and he loses certain profits, and this is laid as special 
damage, but at the time of making the contract D is not informed of 
this but only that the article is a broken shaft of a mill. Should the 
loss of profits be considered by the Jury in estimating damages? No. 
They are not in the contemplation of both parties at the time of making 
the contract, and under ordinary circumstances such consequences would 
not occur.'fs 

(8) D agrees to sell P a floating-boom derrick and to deliver it before 
the first of January, but does not deliver it until the first of the next 
July, in consequence of which P loses large profits. P intends to use the 
derrick for unloading coal by a new method, and by reason of the breach 
of contract loses large profits because not able to do so. The ordinary 
use of a derrick is as a coal store, and if P had intended to use It for 
this purpose his damages for breach of contract would have been 420* 
pounds. How much Is P entitled to recover? 420 pounds. The measure 
of damages is the immediate loss which would result from ordinary use, 
as the special purpose is not made known to D.** 

••3 Ehrgott V. New York, 96 N. Y. « Hadley v. Baxendale, 9 Exch. 

264. 341. 

** Pennsylvania R. Co. v. Wa- -•« Cory v. Thames, etc., Co., L.' R. 

bash, etc., R. Co., 157 U. S. 225, 39 3 Q. B. 181. 
Law. Ed. 682. 
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(9) P, a wholesale boot and shoe manufacturer, contracts with. H 
to supply him 20,000 pairs of shoes at 4 s., the last day for delivery to 
be the third of February. The last of the goods, 4,595 pairs, P delivers 
to 9, a common carrier, in Time to be delivered before the third, and 
gives it notice ofl all the above facts except the fact that H agrees to 
pay 4 s. a pair when the market price is 2 s. 9 d., but D fails to deliver 
until the fourth. H refuses to take them and P sells them for 2 s. 9 d. 
a pair. Is P limited in the recovery of damages to the difference in the 
market value between the third and fourth, or can he recover the differ- 
ence between what he got on sale and what H promises to give? The 
difference in the market value between the third and fourth, if any, as 
this is an exceptional contract, and this consequence of the carrier's 
breach of its contract ought to have been brought home to it^r 

(10) In an action for breach of warranty, upon the sale of a cow, 

that she is freel from foot and mouth disease, the court instructs the 

jury that it may take into consideration the fact that the buyer is a 

farmer and that therefore the seller must be taken to know that the 

cow will be placed with other cows and, if she is diseased, and that 

disease is communicated to other cows, the seller is liable for the entire 

loss. Is this correct? Yes. This comes within the rule of consequential 
damages.48 

(11) P buys from D steam-coal for the purpose, known to D, of 
again selling it to owners of steamers to be used as steam-coal on such 
steamers and thereby impliedly warranting that it is reasonably fit for 
that purpose, and therefore D impliedly makes the same warranty to 
P. D supplies coal not reasonably fit to be used as steam-coal. P sells 
it and his sub vendees sue him for breach of warranty. P defends, but 
they recover judgment. In a suit by P against D for breach of warranty 
of the same coal, is P entitled to recover his costs in the suits he has 
defended, as well as the difference between what the coal is worth and 
what it would have been worth as warranted? Yes. According to a 
reasonable business view of the reasonably probable course of busi- 
ness, the parties may be supposed to have contemplated, at the time 
when the contract was made, as the inevitable or highly probable result 
of a breach of it, that there would be a lawsuit between P and his sub- 
vendees which it would be reasonable for P to defend, and in which, if 
it turned out that there was a breach of warranty, F would lose, and 
that he would thereby necessarily incur costs>^- 

(12) P and D enter into a contract by which P is to have 100 tons 
of tiles alongside of D's ship before the sixteenth of December, and D 
is to have his ship ready to load by that date. P has the tiles alongside 
in trucks but D is not ready to load them by the sixteenth, in con- 

*' Home V. Midland R. Co., L. R. 48 Smith v. Green, 1 C. P. Div. 92. 

7 C. P. 583. See Illinois Cent. R. <» Hammond & Co. v. Bussey, 20 
Co. V. Cobb, 64 111. 128. Q. B. Div. 79. 
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sequence of which delay* P has to pay a railway company 42 lbs. de< 
murrage for the trucks. Is P entitled to recover the amount of this 
demurrage from D as direct damages for his breach of contract? Tes. 
Even as a matter of law this loss is the natural and ordinary consequence, 
and the rule as to consequential damages is not brought into play .so 

(13) D buys iron of P. P refuses to furnish it, and D Is obliged to 
get in place of it an inferior quality of iron and thereby loses a con- 
tract of sale with X. What is the measure of D*s damages? As the iron 
bought has no market price, his legitimate loss is the difference between 
the price he is to pay P and the price he is to receive from X. This 
contingency is within the contemplation of the parties, as they must 
know that such articles are of limited productlon.i^i 

(14) In an action for breach of warranty that a horse sold is kind, 
the damage alleged is the breaking of P's wagon and harness in con* 
sequence of the unkindness of the horse. The court rules that damages 
for such injury cannot be recovered. Is this ruling correct? Yes. The 
warranty relates to the value of the horse. This special damage is not 
within the contemplation of the parties.B2 

(15) P delivers to D, an express company, for transportation, a pack- 
age containing plans for a house, and D loses the same. In addition to 
the reasonable cost of new plans and the reasonable expenses Incurred 
in procuring them, is P entitled in a contract action to recover damages 
for the delay in the construction of a house occasioned by the loss of 
the plans? No. As the plans have no market value, the rule of damages 
is their value to P« but this does not include damages for the delay in 
the construction of the house. No consequential damages are recover- 
able, as it does not appear that D has any notice of the contents of 
the package or need of the plans, so as to bring these losses within the 
contemplation of both partles.o^ 

(16) In a suit on an Insurance policy against loss or damage by 
fire, issued by D to P, is P entitled to recover damages for injury to 
machinery in a part of the building remote from the fire, and not burned 
but destroyed by an extra strain on the belt caused by a short circuit 
produced by the fire, when at the time of making the contract the par- 
ties know that the building will contain electrical machinery? Tes. Not 
on the ground of consequential damages but because this is the subject- 
matter of the contract. The parties must be presumed to have con- 
templated such effects as fire might naturally produce under such circum- 
stances, not as the probable result of the breach of the contract but as 

80 Welch, Perrin & Co. v. Ander- » Mather v. American Bxp. Co., 
son & Co., 61 L. J. Q. B. 167. 138 Mass. 55. 

Bi McHose V. Fulmer, 73 Pa. 366. ^4 Lynn Gas & Elec. Co. v. Mer- 
&2 Case V. Stevens, 137 Mass. 551. iden Fire Ins. Co., 158 Mass. 570, 

33 N. E. 690. 
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a term of the contract, and the effect is the proximate result of the fire, 
and therefore certain.s^ 

(17) P delivers to D, a common carrier^ to be transported from 
Suspension Bridge to Albany, and thence forwarded to Boston, a quantity 
of wool. Through the failure of D to exercise the diligence required of 
it by law the wool is detained six days en route, so that after it is un- 
loaded in D's freight depot in Albany, but before removed therefrom, 
it is submerged and injured by a violent flood in the Hudson, when if 
it had arrived in Albany as soon as it should it would have been carried 
forward to Boston before the flood. Is P entitled to recover damages for 
his loss? No. Not in a contract action, as the event would not be 
reasonably anticipated; and in a suit In tort it is sometimes held that 
the measure of his recovery is the diminution in the market value of 
the goods during the delay, as the negligence of D is the remote, and 
the flood the proximate, cause of the loss.^s 

(18) P makes a special contract with a common carrier, D, to trans- 
port a carload of apples and deliver them to M before a given date, the 
agreement being made with reference to the mildness of the weather. D 
negligently fails to deliver them before that date, and the apples are 
caught by cold weather and frozen. Is P entitled to recover damages for 
the damage sustained by the freezing of the apples? Yes. This risk is 
within the contemplation of the parties, and the negligent failure to 
perform the contract is not the remote but the proximate cause of the 
loss.5« 

(19) D, a common carrier, sells P and his wife and children tickets 
to convey them from W to H but takes them on to E, which increases 
the distance they have to go to get home two or three miles. It is a 
wet night, but they cannot get in at an inn nor get a conveyance, and 
have to walk the entire distance^ so that they (1) suffer great personal 
inconvenience, and (2) the wife catches a bad cold and expense for 
medical attendance is thereby incurred. Is D liable in contract for both? 
No, but it is liable for the personal inconvenience, if the jury flnds that 
the same has been occasioned as the immediate effect of the breach of 
contract. The damages are direct, though special. Where a thing con- 
tracted for is not obtainable, the damages allowed are the difference be- 
tween the thing one ought to have and the best substitute that can be 
got upon the occasion. The other damage perhaps is remote, because 
not within the contemplation of the parties, but, in tort, recovery would 
be allowed.B7 

M Denny v. New York Cent. R. so Fox v. Boston & M. R. Co., 148 

Co., 79 Mass. (13 Gray) 481. But Mass. 220. 19 N. E. 222. 

see Bibb Broom Corn Co. v. Atchi- 57 Hobbs v. London & S. W. R. 

son, etc., R. Co., 94 Minn. 269, 102 Co., L. R. 10 Q. B. 111. 
N. W. 709. 
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(20) P, in advance, hires of D stabling for horses at fair time, hut 
before the horses arrive D rents the same room to another, who turns 
P's horses out unblanketed, so that they catch cold before P can get 
another stable. Would a finding of a jury that this is the result of the 
breach of the contract be unreasonable? No. It is such a probable con- 
sequence that it is reasonable to hold that it must have been in the 
contemplation of the parties-'^ 

(21) P buys a ticket, which entitles him to be carried from S to 
N by D, but D's conductor refuses to receive the ticket, arrests him 
and delivers him to police officers who keep him in a place of detention 
over night, so that he not only suffers these indignities but catches cold 
from the dampness of his cell. In an action of contract is P entitled to 
recover for the arrest, indignities, mental suffering and sickness? It is 
generally held that these are elements of damage in only tort actions, 
as they cannot fairly be supposed to have entered into the contempla- 
tion of the parties.59 

(22) A husband and wife and seven-year old child, a jury finds, 
are negligently and carelessly directed by a brakeman to leave a car 
three miles from their destination and without negligence on their part 
walk three miles home. The wife is pregnant, and as a result of the 
walk later has a miscarriage and for a time is in imminent danger of 
dying. Is this injury too remote for damages to be recoverable therefor 
in an action of tort? No. The injury legitimately flows from the wrong- 
ful act as a natural and probable consequence. oo 

(23) S, a pork dealer in Boston, sends by the Western Union Tel. 
Co. a telegram accepting an offer of another dealer in Buffalo to sell a 
quantity of pork. This telegram arrives in time to be delivered Saturday 
evening, but through the negligence of the company's agent is not de- 
livered until after eleven o'clock Monday morning, just after the pork 
is sold to another purchaser. For this breach of contract what damages 
are recoverable? The difference in the price which S agrees to pay and 
the sum which he w^ould have been compelled to pay at the same place 
to have purchased the like quantity and quality of merchandise, as this 
injury is the result of the failure to deliver the message with reason- 
able despatch as agreed.<t^ 

(24) In an action for damages for breach of contract in erroneously 
delivering cipher despatches "in addition, two thousand," when it should 
have read "in addition to thousand/' and "70 cents" for "17 cents," 
it appears that the telegraph company knows of the business in which 
the sender of the despatch is engaged and from previous dealings ought 
to have understood the purport of the messages in question and known 

■^s McMahon v. Field, 7 Q. B. Div. •<> Brown v. Chicago, etc., R. Co., 

591. 54 Wis. 342, 11 N. W. 356, 911. 

»« Murdock v. Boston & A. R. Co., «» Squire v. Western Union Tel. 

133 Mass. 15. Co.» 98 Mass. 232. 
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that they related to a business transaction. Is the company liable for 
more than nominal damages, or the price of the telegram as direct dam- 
ages? Yes. Where a message, as written, read In the light of well 
known usage in commercial correspondence, reasonably Informs the oper- 
ator that the message is one of business importance, and discloses the 
transaction so far as is necessary to accomplish the purpose for which 
it is sent, consequential damages are recoverable as being within the 
contemplation of the parties.02 

(25) P delivers to W for transmission a telegraphic despatch, which 
is in cipher and wholly unintelligible to W*s agents, and in consequence 
of W's negligence in transmitting it P sustains losses upon wool pur- 
chased. Is he entitled to recover damages for these losses in a contract 
action? No. They are neither such as arise according to the usual 
course of things, nor such as are in the contemplation of the parties 
when they make the contract as a probable result of a breach of it.<^3 

«2 Postal Tel. Cable Co. v. Lath- 32 Fla. 527, 14 So. 1. 

rop, 131 111. 575, 23 N. E. 583. Cf., «» Primrose v. Western Union 

Western Union Tel. Co. v. Hyer Tel. Co., 154 U. S. 1, 38 Law. Ed. 

Bros., 22 Fla. 637, 1 So. 129, and 883. 
WoBtem Union Tel. Co. v. Wilson, 



CHAPTER V. 

ELEMENTS OF SUBSTANTIAL INJURY. 

I. Elements of substantial injury, § § 12-22 

A. Pecuniary, § § 13-19 

1. Loss of property, § 13 
Possession, § 13 
Enjoyment, § 13 
Disposal, § 13 

2. Loss of bargain, § 14 

3. Loss of time, § 15 

4. Loss of earning capacity, § 16 

5. Loss of profits, § 17 

6. Loss of reputation, § 18 

7. Loss of services and society, § 19 

8. Loss of support, § 19 

9. Expenses, § 20 

B. Nonpecuniary, § § 21-22. 

1. Physical pain, § 21 

Inconvenience and discomfort, § 21 

2. Mental sufTering, § 22 

§ 12. Legal injuries are classified as those caused by vio- 
lations of antecedent legal rights without actual 
damage, those caused by violations of such rights 
with actual damage, either pecuniary or nonpe- 
cuniary, and those caused by malicious violations 
of such rights, either with or without actual dam- 
age. 

Before the question of compensation can arise, it is neces- 
sary not only to discover some legal injury caused by the 
violation of an antecedent right in rem or in personam and 
resulting in a tort or breach of contract or quasi contract, 
but it is also necessary to discover the nature and extent of 
the injury; otherwise it would be impossible to determine 
how much compensation should be awarded in order to re- 
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dress the injury. In the preceding chapter we considered 
the question of how far the injurious consequences flowing 
from legal wrongs can be followed by the law of damages. 
In this chapter we shall endeavor to separate the various 
legal wrongs into the elements of which they^may be com- 
posed. Were there no rules specifying the elements which 
may be taken into account in any wrong, and no rules deter- 
mining the method of computing the loss therefrom, the 
jury's power would be despotic indeed. 

Of course it is impossible in every case to enumerate 
the elements of injury with the same accuracy. The cause 
of any civil action must be either some violation of an an- 
tecedent right in rem, as life, liberty, property, family, or 
reputation, or some violation of an antecedent right in 
personam, as breach of contract, or quasi contract; but 
further than this one cause of action will bear little resem- 
blance to another. An injury to a legal right only may be an 
element in damage. This subject has been treated under 
nominal damages. Ordinarily malice is not an element in 
any injury, but this is not always so, and when it is an ele- 
ment has been discussed under the topic of exemplary dam- 
ages. So far as substantial damages are concerned the ele- 
ments of injury may be classified as pecuniary and nonpecun- 
iary, as the losses can or cannot be measured by a pecuniary, 
or money, standard. Pecuniary losses include such elements 
as loss of property, loss of use of property, loss of time, loss 
of earning capacity, loss of profits, expenses, while non- 
pecuniary losses include such elements as physical pain and 
mental suffering. 

The elements of damage, therefore, vary with the wrong. 
In a breach of contract for the payment of money, the loss 
of the unpaid principal, with stipulated, or, after maturity, 
the legal, rate of interest, are the elements of damage. For 
the breach of other contracts than to pay money, the injured 
party suflfers to the extent of gains prevented and losses 
sustained, the gains being such as would accrue to the 
parties from mutual performance, and the losses being prop- 
erty rights actually taken, labor and expenditures incurred 
prudently in part performance or preparation for perform- 
ance, expenditures made on the faith of performance, sums 

Law of Damages^. 
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necessarily paid third parties or caused by third parties 
because of the breach, labor and expenses incurred to pre- 
vent or lessen damage, and, if the nature of the contract 
is such that damages cannot be measured by a pecuniary 
standard, the* injury to the feelings. In a tort affecting 
property, if the case does not give rise to exemplary dam- 
ages, the elements of damage are loss of property, with loss 
of use of it where the loss is fixed as of a definite date. In 
a personal tort every phase and particular of the injury 
may enter into the consideration of the jury in estimating 
compensation, loss of time, earning capacity, permanent 
impairment of faculties, mental and physical pain and suf- 
fering, disfigurement and expenses. For failure to perform 
a quasi contractual obligation to pay for benefits, whether 
conferred by mistake, compulsion, request, fraud, conver- 
sion, or misrepresentation uberrimae fidei, the element of 
damage is the loss of the benefits conferred. 

The elements of injury herein enumerated and now to be 
given separate discussion cannot be classified as immediate, 
necessary and natural, for in one legal wrong they may be 
one kind and in another legal wrong they may be another. 
Consequently, under certain circumstances direct damages 
may be allowed therefor, and under other circumstances 
consequential. Sometimes it will be necessary to specially 
allege the same, and sometimes damages will be allowed 
under a general allegation. When these injuries are special- 
ly pleaded they are not traversible, except when they are 
the gist of the action. This subject has already been al- 
luded to in connection with direct and consequential dam- 
ages, and as this book does not purport to be a treatise on 
pleading, for a complete discussion of the same the reader is 
referred to special books on pleading. 

§ 13. Loss of property is a pecuniary element of legal injury 
for which substantial compensation is recoverable. 
Such loss generally results from a tort. 

The right of property is the most important of the 
pecuniary rights of man, and the loss thereof, if not the 
sole element of injury, is the chief element of injury in 
almost all legal injuries of a pecuniary character. It includes 
the right of possession, enjoyment and disposition of both 
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land and chattels, and the right may consist of one or all 
of these elements of ownership, and one man may own one, 
and another man may own another of the elements, but the 
loss of any one of them is sufficient to constitute a legal 
injury. The most frequent torts which affect personal prop- 
erty are fraud, nuisance, negligence, conversion, trespass and 
infringements of patents, trademarks and copyrights. Torts 
which aflfect real property are trespass, w^aste, nuisance, 
fraud, and the violation of the riglit of lateral support. 
Property rights may also be lost in performance of a con- 
tract that is subsequently broken by the other party, as well 
as by breaches of contracts. 

ILLUSTRATIONS. 

(1) A seUs sheep to B, knowing at the time that they are infected 
with a contagious distemper, but concealing the fact in order to de- 
ceive B, and B is deceived thereby. The disease not only affects the 
sheep B buys but is communicated to other sheep owned by him. Is he 
entilled to recover compensation for both of these losses? Yes. They 
are elements of the injury caused by the fraud.<}^ 

(2) A common carrier accepts goods for transportation from X to 
Y. In transit they are injured through its negligence. Has the owner 
a right to compensation therefor? Yes. He has sustained a legal 
injury, because the carrier has violated his right of property, and the 
loss of a property right constitutes sufficient special damage.^^ 

(3) D builds and operates a factory in such a way as to diffuse 
gases» vapors and other noxious matters over P's land, injuring his hedges 
and fruit and rendering his cattle unhealthy, so as to visibly diminish 
the value thereof. Does P have a cause of action for damages for the 
nuisance? Yes, for both the injury to the realty and the personalty, 
as this loss of property is special damage.oQ 

(4) W buys from D a horse, which D has lost and which W agrees 
to run his chances of finding, for the price of $20. W finds the animal 
in the possession of J, but before he can get it D sells it to J for $60. 
Has D caused W any legal injury? Yes. By the sale title passes to 
W, and this subsequent act of D amounts to a conversion of W's prop- 
erty, for the loss of which he is entitled to compensation.^^? 

«-» Marsh v. Webber, 13 Minn. 109. «« St. Helen's Smelting Co. v. 

05 Bibb Broom Com v. Atchison, Tipping, 11 H. L. Cas. 642. 

etc., R. Co., 94 Minn. 269, 102 N. W. «7 Webber v. Davis, 44 Me. 147. 
709. 
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(5) P sells D a certain ox, but when D goes to take it away by 
mistake he takes another ox. Is D liable to P in trespass for the loss 
of the right to possess, enjoy, and dispose of the second animal? Tes.«s 

(6) P is in possession of a lot of land, and D trespasses and cuts a 
quantity of wood therefrom. Is P entitled to compensation? Tes. The 
right to the possession of the land gives P a right to the possession 
of the wood, and for the injury sustained by the destruction of this right 
he may recoyer.«9 

(7) D and P are adjoining landowners. D excavates the earth from 
his land so near to the boundary line that some of the soil on P's land 
by its natural weight slides into the excavation. Is P entitled to com- 
pensation from D? Yes. He has a right not to have the lateral sup- 
port removed to his damage, and because the lateral support is removed 
to his loss he is entitled to compensation.7o 

(8) An agent, who receives money for his principal, unreasonably 

neglects to inform the latter of the fact. Is the principal entitled to 

recover compensation for the detention of the money? Yes. He is not 

deprived of the absolute ownership of the money, but he is deprived 

of the right to use, or enjoy it, and for this loss he is entitled to com- 
pensation«7i 

(9) By reason of the flooding of his land with water by D, P is 
unable to raise any crops thereon for a certain period. Has he sustained 
any legal injury for which he can recover damages? Yes. He has not 
lost the possession of his land, nor the right to dispose of it, but if 
the injury is permanent the latter right is injured, and in any event 
he has lost the enjoyment of the land for the period it is flooded.T2 

§ 14. The loss of a bargain is a pecuniary element of legal 
injury for which substantial compensation is re- 
coverable. Such loss generally results from a 
breach of contract. 

For all torts affecting property the chief element of in- 
jury is the loss of the rights of property, either partial or 
total. For failure to pay money as agreed, the chief element 
of injury is the loss of the use of the money. In most other 
contracts the chief injury consists in the loss of some bargain 
which the party has obtained by the contract, and this loss 

flSHobart v. Hagget, 12 Me. 67. n Dodge v. Perkins, 26 Mass. (9 

o» Chandler v. Walker, 21 N. H. Pick. 368. 

282. '2 City of Chicago v. Huenerbein^ 

'0 Thurston v. Hancock, 12 Mass. 85 111. 594. 
220. 
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is the most frequent element of injury caused by breaches 
of contracts. The bargain may relate to the transfer of 
property, real or personal, but the loss of the bargain is not 
the loss of a right of property for there can be no loss of 
property until it is acquired. Loss of bargain may also re- 
sult from a tort. 

ILLUSTRATIONS. 

(1) P agrees to sell and D to buy certain goods at a certain price, 
delivery to be made on a specified date. On that date the contract price 
exceeds the market price and D refuses to take the goods. Has P 
sustained a legal injury? Yes, to the extent of the loss of his bargain, 
and for this he is entitled to compensation.73 

(2) A agrees to work for B for a certain period at a stipulated 
salary which B agrees to pay him, but during the term of employment 
S wrongfully discharges A, and the latter is able to earn elsewhere 
during the rest of the period only a small part of the sum promised 
him by B. What legal injury has he sustained? The loss of his bargain, 
that is, what the contract he has first secured is worth more than 
other contracts he is able to secure.r^ 



§15. Loss of time is a pecuniary element of legal injury 
for which substantial compensation is recoverable 
upon proper evidence that it results from a legal 
wrong. 

Loss of time is an element of the injury that may be 
sustained by violations of the rights of many contracts and 
of liberty and life, and sometimes of property. The torts 
which may constitute violations of such rights are assault 
and battery, false imprisonment, malicious prosecution, negli- 
gence and seduction. If a man who receives an injury is 
engaged in mercantile business, the only compensation he 
can get for the injury to his business is through that which 
he receives for the loss of time resulting. Damages for 
this sort of injury are generally consequential and the in- 
jury must then be specially pleaded. * 

78 Dustan v. McAndrew, 44 N. Y. 74 Sutherland v. Wyer, 67 Me. 64. 
72. 
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ILLUSTRATIONS. 

(1) B is employed by S to sell sewing machines on commission 
and for about eight months devotes his time to canvassing for the sale 
of the same and introducing them to the people, but S breaks his con- 
tract by failing to supply the machines. Is B entitled to recover for loss 
of time, or loss of profits? For loss of time, if specially alleged. The 
profits, in such a case as this, are perhaps to speculative. The value 
of the time lost should be estimated generally, without reference to the 
profits which might have been made under the contract.^s 

§ 16. Loss of earning capacity is a pecuniary element of 
legal injury for which substantial compensation 
is recoverable. Such loss results from torts caus- 
ing personal injuries either directly or consequen- 
tially, and may include not only the effects up to 
the time of the trial but future disability as well. 

ILLUSTRATIONS. 

(1) P has a cause of action against the village of M for injuries 
received by being thrown from his wagon in one of the streets. P and 
a partner are in the business of buying and selling teas, P because of 
his skill attending to the purchasing. Because of the injury P can- 
not do the purchasing and the business of the firm in consequence falls 
off. Is P entitled to recover for loss of profits? No. They depend upon 
too many contingencies. All that he can recover is the loss of his earn- 
ing capacity during the time of his sickness, as shown by the extent 
of the business, the part transacted by him, and the compensation 
usually paid for doing such business. One way of proving the loss of 
earning capacity in a tort action is by evidence of profits before and 
after the injury, but only such items are admissible as bear on earn- 
ing capacity and are susceptible of estimation with reasonable cer- 
tainty.Tfl 

(2) P, an employe of another railway, which has the right to use 
D's yards, is injured by the dome of a boiler blowing olf and hitting him, 
so that his leg has to be amputated. Is testimony admissible to show 
the probability of his promotion and increase of wages, when the most 
that is claimed is that when a vacancy takes place a subordinate, who 
has been faithful and long in the service, has a chance of receiving prefer- 

75 Howe Mach. Co. v. Bryson, 44 N. Y. 391; Comstock v. Connecticut 
Iowa, 159. See Wakeman v. Whee- R. & Light Co., 77 Conn. 65, 58 Atl. 
ler & W. Mfg. Co.. 101 N. Y. 205, 4 465; Murdock v. New York & Bos- 
N. E. 264. ton Dispatch Exp. Co., 167 Mass. 

76 Masterton v. Mount Vernon, 58 549, 46 N. E. 57. 



§ 17 PECUNIARY. 55 

ment? No. He can recover for only what he has in fact been deprived 
of." 

(3) P sues to recover damages for personal injury sustained by 
being run into by a car of D, and avers that before the accident, being a. 
manufacturer, he is able to earn large sums of money, but by the injury 
he is rendered unable to labor and conduct his business. Should P be 
allowed to introduce evidence to show loss of intellectual power and 
capacity for business? Yes. It is offered, not to show loss of future 
profits, but to show the extent of the personal injury .78 

m 

§ 17. Loss of profits is a pecuniary element of legal injury 
for which substantial compensation is recoverable 
when such loss is caused by a legal wrong, if there 
are criteria by which to estimate the same. 

Compensation for the loss of profits is not excluded be- 
cause profits are not an element of injury in any legal 
wrongs, but when excluded it is because there are no criteria 
by which to estimate the same with certainty, and when 
criteria can be found compensation is recoverable for the 
loss of profits. 

Loss of profits is a frequent element in the injury caused 
by torts violating the right of property, and it is sometimes 
an element of the injury sustained by a breach of contract. 
In the latter case, in order to make damages recoverable, it 
is necessary either that the profits be a part of the subject- 
matter of the contract or that the defendant have notice 
that the loss of such profits is a probable consequence of his 
breach of contract, so as to bring the loss within the con- 
templation of the parties. Loss of profits from the destruc- 
tion of an unmatured crop, or the profits that might have 
been realized had seed germinated, are too uncertain, but 
where an inferior crop is raised the difference between its 
value and what it would have been as warranted is sufficient- 
ly certain and damages therefor are recoverable. When an 
established business is interrupted, the usual and ordinary 
profits are reasonably certain and recoverable. When dam- 
ages for loss of profits are recoverable at all, it is as conse- 

77 Richmond & Danville R. Co. 78 Ballou v. Farnum, 93 Mass. (11 

V. Elliott, 149 U. S. 266, 37 Law. Allen) 73. 
Ed. 728. 
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quential and special damages, except when the subject-mat- 
ter of a contract sued on. 

ILLUSTRATIONS. 

(1) Because G does not pay at maturity certain bills drawn on his 
account by R, R has to have them taken up supra protest by B, who 
holds as security goods consigned to him by R, so that as a consequence 
B withholds the usual advances on the goods and R loses the benefits 
which he might have derived from the use of the money. Is R entitled 
to recover for this loss? No. At the best the loss is but suppositive; 
it is not a loss, but a deprivation of an opportunity to 8peculate.7« 

(2) In an action for the purchase price of a steam engine, D seeks 
to recoup damages for failure to deliver it on the time agreed, and in- 
sists that as an element of his damage he is entitled to recover for what 
he might have earned by the use of the machine during the time of the 
delay. Is his claim valid? No. Such a computation would be of the 
most uncertain character. All that he can recover is the fair value of 
the use of the engine, in view of all the hazards and chances of the 
business.so 

(3) In a suit of trespass for breaking into his store, tearing off 
his roof, etc., it appears that P has used the store for a Jewelry store, 
and that after the ouster he cannot find a place as valuable for his 
purposes and his business is greatly injured. Is he entitled to recover 
for this loss? Tes. This is as much a part of his injury as the loss 
of the term. The value, or profit, of the business before and after the 
injury is evidence of the amount of the loss. This is sufficiently cer- 
tain.«i 

(4) A master of a ship sues the owners for damages for breach 
of a contract by which they have employed him for a whaling voyage 
for stipulated wages, and an increasing share in the profits as the cargo 
may increase. He is wrongfully removed while in the performance of 
the contract For what things is he entitled to recover damages? Wages 
earned, as well as those which he is prevented from earning, and his 
share of the future profits, or earnings of the vessel. Not only are 
these profits within the direct contemplation of the parties and capable 
of proof, — all of these elements of injury are parts of the subject-matter 
of the foregoing contract and are lost by the loss of the contractus 

(5) K leases a portion of a planing mill and a quantity of steam 
power for a period of nearly five years at a specified rent, but after 

T9 Greene y. Goddard, 60 Mass. (9 ^^ Allison v. Chandler, 11 Mich. 
Metb.) 212. 642. 

soGriflln v. Ck>lver, 16 N. T. 489. >* Dennis v. Maifleld, 92 Mass 

(10 AUen) 188. 
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m 

about three years the landlord severs the connecting shaft supplying 
K with power and thus stops his machinery. Is K entitled in case to 
recover for the loss of the profits he would have made had this act 
not been done? Yes. The basis for such an estimate is the profits 
for a reasonable time next preceding the injury.ss 

(6) W is a keeper of general merchandise and agricultural seeds 
for sale, and M asks him for early strap-leaf red-top turnip seed» buys 
two pounds of seed as such, and sows it in ground for the purpose of 
producing turnips for the early New York market, of which fact he 
Informs W at the time of purchase. Turnips are produced, but they 
turn out to be Russia turnips and only fit for cattle, but the seed of the 
two kinds is indistinguishable. Is M entitled to recover for the loss of 
profits? Yes. The correct criterion for t\ie loss is the difference be- 
tween the market value of the crop raised and the same crop from the 
seed ordered. The uncertainty of a crop from the weather and season 
is removed by the yield of the ground under the precise circumstances 
to which the seed ordered would have been exposed. ^^ 

(7) P, by contract, undertakes the business of traveling salesman 
for D on commission, the amount of his commissions depending upon 
the number and amount of sales he may make. In a suit for damages 
for breach of contract is P entitled to recover for the loss of profits? 
No. There are no established data by reference to which the profits 
are capable of any estimate.ss 

(8) The City of Chicago, by throwing stone and earth into a small 
stream, cause the water therein to flow back on H's land, so that seven 
acres cannot be planted during three years. Should H be allowed to 
prove that if the land had been planted to potatoes the ground would 
have yielded two hundred bushels to the acre, and sold at an average 
of seventy cents a bushel? No. As the land has not been planted no 
one could calculate with any certainty what such a crop would produce, 
and the only element of damage is the loss of the use of the land over- 
fiowed.** 

(9) P delivers to the Western Union Telegraph Co. a despatch direct- 
ing H to buy ten thousand barrels of petroleum if he thinks it best to 
do 80, but through the negligence of the company the delivery to H is 
delayed from 11:30 A. M. to 6 P. M. If the despatch had been delivered 
promptly H could have bought the petroleum at one dollar seventeen 
cents per barrel, but at soon as he can buy after receiving the delayed 
despatch the price has advanced to one dollar thirty-five cents, at which 

M Chapman v. Kirby, 49 DL 211. Wilson Mfg. Co., 101 N. Y. 205, 4 

««Wolcott, Johnson ft Co. v. N. E. 264. 

Mount, 36 N. J. Law, 262. *• City of Chicago v. Huenerbein, 

M Brigham ft Co. v. Carlisle, 78 85 la 594. 
Ala. 243; Wakeman v. Wheeler ft 
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rate he does not purchase. There is nothing to show that if H had pur- 
chased at the lower rate he would have sold at the higher. Is P en- 
titled to recover the difference between these two prices as loss of 
profits? No. P has suffered no loss. As no purchase is made he has 
merely lost an opportunity to make either a profit or a loss. He can 
recover only the cost of transmitting the delayed message.^? 

(10) P Is a fisherman in the waters of Green Bay and has a pound 
net set near the mouth of O river. D runs through this with his steam 
tug. A trial court allows P two hundred dollars for the loss of profits 
in his business during the time required te restore the net, the profits 
being based on previous catches, but there is no evidence as to the 
weather or success of other fishermen, or market price during the time. 
Is this judgment correct? No. There is no basis for ascertaining such 
prospective profits. ss 

§ 18. Loss of reputation is an element of injury to be con- 
sidered by the jury in estimating substantial dam- 
ages for certain torts. 

This sort of injury is one of the most natural results of 
slander or libel, and where the tort is actionable* per se re- 
covery may be had therefor as direct damages. It may 
also be an element of the injury in malicious prosecution.' 



89 



ILLUSTRATIONS. 

(1) P sues D in tort for maliciously and without probable cause 
suing out a writ of attachment and levying it on his chattels, alleging 
as special damage depreciation in the value, etc., and as general dam- 
age that his credit and reputation have been impaired and destroyed. 
Does evidence of the latter constitute proper elements for the considera- 
tion of the Jury? Yes. Reputation and credit of a man in business are 
of great value and protected by the law as much as other valuable rights, 
so that one who destroys them will be required to make good the 
loss.oo 

§ 19. Loss of services, society and support are pecuniary 
elements of legal injury for which substantial com- 
pensation is recoverable. Such losses are caused 
by wrongs affecting the domestic relations. 

87 Western Union Tel. Co. V. Hall. 37 S. W. 292; Payne v. Rouss. 46 
124 U. S. 444, 31 Law. Ed. 479. App. Div. 315, 61 N. Y. Supp. 705. 

88 Wright V. Mulvaney, 78 Wis. oo Lawrence v. Hagerman, 56 111. 
89, 46 N. W. 1045. 68. 

89 Lehrer v. Elmore, 100 Ky. 56, 
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Loss of services is an element in the loss, not only in the 
case of an injury to a married woman, but in case of an in- 
jury to a minor child. Loss of society and loss of support 
are elements of injury in many wrongs to the husband or 
wife.'' 

ILLUSTRATIONS. 

(1) P sues D, her father-in-law, for the alienation of her husband's 
affections. In order to recover for loss of support, must P introduce 
evidence of the value of such support? Yes. But recovery may be 
had for loss of society and mental anguish without evidence of value, 
other than the social standing and character of the parties, for the amount 
of the damages lies within the sound discretion of the jury .02 

§ 20. Reasonable expenses are sometimes a pecuniary ele- 
ment of a legal injury for which substantial com- 
pensation is recoverable. 

Among the expenses recognized by the law as reasonable 
are expenses incurred in attempting to prevent loss or in- 
jury to property; expenses incurred in complying with the 
terms of a contract, such as labor and expenditures prudent- 
ly incurred in part performance, or preparation for perform- 
ance, expenditures made on the faith of performance, sums 
necessarily paid third parties, or caused by third parties, be- 
cause of the breach, and labor and expenses incurred to les- 
sen the damage; and expenses incurred in personal injury 
cases for medical attendance and for the employment of 
assistance in ordinary duties or business during incapacity. 
In all of these cases it is at once evident that, if damages 
were not allowed for expenses, the injured party would not 
receive full and just compensation for his injury, but this is 
consequential damage and must be specially alleged. Bona 
fide expenses in attempting to prevent losses are incurred 
not to aggravate but to lessen the amount for which the 
wrongdoer would otherwise be liable. Should the attempt 
prove successful he would get the benefit, and when it turns 

«i Prick V. St. Louis etc., R. Co., 159; Furnish v. Missouri Pac. R. 

75 Mo. 542; Citizens' St. R. Co v. Co., 102 Mo. 669, 15 S. W. 315. 

Twiname. 121 Ind. 375, 23 N. E. 92 Rice v. Rice, 104 Mich. 371, 62 

"" N. W. 833. 
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out Otherwise he should make good the loss so long as it is 
reasonable. Expenses incurred in connection with a con- 
tract are governed by the same principles, and the party 
in default should compensate the other for all the injury he 
has occasioned. 

ILLUSTRATIONS. 

(1) D wrongfully takes P's horse and wagon from the person to 
whom P has temporarily hired it, and P spends time and labor In pur- 
suit of his property. Is P entitled to recover these expenses? Tes, 
but as they are special damage they must be claimed in the complaint 
or declaration. They occur because of D's wrongful act and in the use 
of reasonable means on the part of P.o> 

(2) D negligently places a stake in a public street, and P's horse 
runs against it and is injured, so that the horse is entirely worthless, 
but acting in good faith P spends $35 in attempting a cure. Is he en- 
titled to recover this amount in addition to the value of the animal? 
Tes. D should pay full compensation for the loss he has occasioned P, 
and the latter is the loser, not only of the value of the horse but also 
these expenses.9« 

(3) D agrees to furnish an opera house for P on certain dates, and 
P agrees to furnish the services of a company at that time, the parties to 
share equally in the gross receipts. D breaks his contract Is P en- 
titled to recover his expenses incurred in preparation for performance? 
Yes. He cannot recover profits lost because they are too speculative, 
but as these expenses may fairly be deemed to have been within the 
contemplation of the parties when the contract is made they may be 
recovered as consequential damage specially pleaded.^B 

§ 2L Physical pain and inconvenience amounting to phys- 
ical discomfort are nonpecimiary elements of legal 
injury in personal injuries for which substantial 
compensation is always recoverable. 

It is sometimes objected that inquiries into these sub- 
jects are too refined for juries, since, where there are no 
standards adopted as known and recognized measures as 
lessons from human experience, damages might as well be 

08 Bennett v. Lockwood, 20 Wend. •• Bernstein v. Meech, 130 N. T. 

(N. T.) 223. 354, 29 N. B. 265. See, also. United 

•« EUis V. Hilton, 78 Mich. 150, States v. Behan, 110 XT. 8. 838, 28 

43 N. W. 1048. Law. Ed. 168. 
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determined by the casting of dice. But such is not the law. 
Juries are required to estimate in the best way that they 
can what is a just recompense for pain endured, to guess 
not only its intensity but its value in dollars and cents, but 
this topic will be discussed in the succeeding chapter. The 
person who has thus had a legal right violated has sustained 
just as great an injury as though the wrong had invaded one 
of his rights of property, and he ought not to be denied 
legal redress simply because of the difficulty of estimating 
the extent of his injury, or because of the difficulty of ap- 
plying pecuniary recompense, for it is the fault of the remedy. 
Pain is rightly an element of damage. In the same way 
inconvenience, amounting to physical discomfort and not 
merely annoyance to refined fancy, constitutes another ele- 
ment of injury. As in the case of a blow in the face, there 
may be no arithmetical rule for the estimate of the dam- 
ages therefor, but, nevertheless, there is an injury for which 
the jury should find some compensation. The law implies 
that pain necessarily follows bodily harm, and therefore in 
that case proof of the same may be given under a general 
allegation. 

ILLUSTRATIONS. 

(1) A passenger Is Injured by the negligence of a common carrier 
in failing to transport him safely. Is pain caused thereby an element of 
the injury to be compensated? Yes. The difficulty of applying a pecun- 
iary balm to suffering is no reason for refusing to permit it to be done.^o 

(2) F sues C, a railway, in an action on the case, for damages for a 
wrongful expulsion from one of its trains. It is after dark, F is lame, 
has two heavy buodles, and has to walk over a covered railway bridge 
spanning a stream on a narrow plank walk laid on the timbers. Are 
the annoyance, vexation, delay, risk and indignity, elements of the in- 
jury? Yes.»7 

(3) A church sues a railway to recover damages for the discomfort 
occasioned by the establishment of a building for the housing of loco- 
motive engines contiguous to its building used for public worship and 
Sunday schools. Is this an injury for which damages are recoverable? 
Yes. This inconvenience and discomfort necessarily tend to destroy 
the use of the building for the purposes for which erected, and a church 

97 Chicago ft A. R. Co. v. Flagg, »« Pennsylvania R. Co. v. Allen, 
43 m. 364. 53 Pa. 276. 
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congregation has the same right to the comfortable enjoyment of its 
house as a private person has.^s 

§ 22. Mental suffering is a nonpecuniary element of legal 
injury for which substantial compensation is re- 
coverable ; in contracts if the breach itself sounds 
in mental suffering, and in torts if there is an in- 
jury to the person or an invasion of another right 
naturally causing grief and distress, provided that 
where special damage is an element of a tort spe- 
cial damage must first be found. 

Damages cannot be recovered for mental suffering alone, 
for it is not a legal wrong to cause simple mental suffer- 
ing. No one has an antecedent legal right not to have an- 
other cause him mental suffering, nor is mental suffering 
the subject-matter of contracts. In order to have a right to 
damages there must be a violation of an antecedent legal 
right in rem or in personam. Hence, if there is to be com- 
pensation for mental suffering, it can only be as a part of the 
injury caused by the violation of one of these rights. In 
everv breach of contracts there is such a violation of an 
antecedent right, and, if mental suffering can fairly be pre- 
sumed to have been in the contemplation of the parties at 
the time of making the contract as the probable result of 
its breach, so far ;»s the rules of damages are concerned re- 
covery should be allowed. Ordinarily only pecuniary losses 
are contemplated, but this is not always so. Where non- • 

pecuniary losses are contemplated, then, shall recovery be ^ 
permitted? The only voice which raises any objection is 
that of public policy. This generally forbids the allowance 
of such damages, except in the case of breach of promise ^j 
of marriage, which may be said to sound in mental suffer- 
ings; but difficulty in estimating damages should never be^ 
lie policy, but i)ermit mental suffering to become an element 
in other injuries resulting from breaches of contracts, espe- 
cially in telegram cases. 

0* Baltimore & P. R. Co. v. Fifth 
BapUst Church, 108 U. S. 317, 27 
I-AW. Ed. 739. 
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In every tort there is also a caust^ of action because of 
a violation of an antecedent right and, if mental suffering 
is occasioned by the wrong, recovery should be allowed 
so long as the suffering is the natural and probable con- 
sequence thereof, unless some rule like public policy like- 
wise steps in here to forbid, but as there is no such rule 
of public policy it follows that recovery is permitted. Of 
course in order to have the torts of deceit, negligence, 
nuisance and slander not per se, .etc., there must be spe- 
cial damage, but aside from these l*»rts a mere violation 
of a legal right, without special damage, is enough to lay 
the foundation for damages for mental suffering. 

The tort feasor should be held responsible in damages 
for the full amount of all the natural, as well as immediate, 
injuries occasioned by his wrongful act. There is no ques- 
tion but what he should pay for bodily pain caused, but bodily 
pain constitutes a very small part of the suffering endured 
by rational beings; the wrong, often in part and sometimes 
entirely, acts upon the mental sensibilities. The mind is no 
less a part of the individual than the body, and the suffering 
of the mind is often more acute and lasting than that of the 
body, and will any one say that for such an injury the wrong- 
doer should not be made to pay some recompense? To hold 
otherwise would not only outrage the common law but com- 
mon honesty. In injuries of a physical nature it is impossi- 
ble to exclude from consideration their effect on the mental 
organization of the sufferer. The intimate union of the 
mental and physical, their mutual dependence, and the direct 
and mysterious sympathy that exists whenever the sound 
and healthy condition of either is disturbed, renders useless 
any attempt to separate them for the purpose of assessing 
damages. The injury to both the physical and the mental 
is hard to estimate, though it is easier to estimate the dam- 
age to a limb, or other part of the physical, than to the feel- 
ings; but difficulty in estimating damages should never be 
regarded as a ground for withholding damages, but rather 
the difficulties should be solved by leaving them to the 
sound discretion of a jury. 

When damages for mental suffering arc awarded, it is 
not as exemplary damages to punish the wrongdoer, for in 
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the proper case exemplary damages may be awarded in 
addition, but it is as compensatory damages to indemnify 
the party injured for the injury he has sustained. 

In actions for personal injury damages for mental suffer- 
ing arising from the injury itself are recoverable as general 
damages, as the mental suffering is the necessary result ; but 
in many other torts, as in trespass to property, if it is the nat- 
ural, though not necessary, result, upon being specially 
pleaded damages are recoverable therefor. 

"The reason why an independent action for such dam- 
ages cannot and ought not to be sustained is found in the 
remoteness of such damages, and in the metaphysical char- 
acter of such an injury, considered apart from physical pain. 
Such injuries are generally more sentimental than substan- 
tial. Depending largely upon physical and nervous condi- 
tion, the suffering of one under precisely the same circum- 
stances would be no test for the suffering of another. Vague 
and shadowy, there is no possible standard by which such an 
injury can be justly compensated, or even approximately 
measured. Easily simulated, and impossible to disprove, it 
falls within all the objections to speculative damages, which 
are universally excluded because of their uncertain char- 
acter. That damages so imaginary, so metaphysical, so 
sentimental, shall be ascertained and assessed by a jury with 
justness, not by way of punishment to the defendant, but as 
mere compensation to plaintiff, is not to be expected." But, 
while it might be a dangerous and unjust thing to elevate 
mental suffering into a separate tort and give an independent 
cause of action for mental suffering alone, yet if damages 
are allowed for it only as an element in some other legal 
wrong, as in a breach of contract sounding in mental suffer- 
ing, or in torts naturally causing grief and distress, the mat- 
ter is so controlled and safeguarded that there is little dan- 
ger of injustice or hardship, but rather thereby hardship and 
injustice are prevented. 

ILLUSTRATIONS. 

(1) While P is hunting upon his own land, D trespasses upon the 
same, insists upon joining P's hunting party, shoots at the hirds P finds, 
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and uses intemperate langua«;e. la P entitled to any damagea for mental 
tfuffering? Tea, though this may also be a case for exemplary damages.** 

(2) P brings an action to recover damages for an injury sustained 
in consequence of a defect in a bridge, when statute gives a cause of 
action to any person who "shall receive an injury to his person." If he 
receives a bodily injury, is he entitled to recover for mental suffering? 
Yes. However small the bodily injury may have been, if it is a ground 
of action and causes mental suffering, that suffering is a part of the 
injury to be compensated.^oo 

(3) P sues D in trespass for the removal of the remains of P's 
deceased child from a cemetery lot he has paid for. If D acts willfully, 
or with gross carelessness, is the jury entitled to consider the injury 
to P's feelings? Yes. The natural injury to the feelings of the plain- 
tiff may be taken into consideration in trespasses to real estate as well 
as in other torts. Because of the carelessness, or willfulness, the dam- 
ages are enhanced, not because exemplary damages are allowable, but 
because the actual injury is made greater. The real injury in such a 
case is to the peculiar property in a corpse, but it is only recently that 
courts have dared to admit it^o^ 

(4) D wrongfully neglects to replace a furnace belonging to prem- 
ises leased by P. Is evidence of the condition of P's infant child at the 
time admissible to show mental suffering endured, although it does not 
appear that any injury is sustained by the child? Yes.io2 

(5) In an action for words spoken which impute to P, a practising 
physician and surgeon, want of professional knjowledge and skill, if the 
slanders injure P's character and position, can the jury take into con- 
sideration his mental suffering on that account? Yes. This is a neces- 
sary and immediate injury.ios 

(6) A telegram is sent to P, informing him of the death of his 
brother and the time and place at which the burial will occur. If the 
telegram is seasonably delivered it will enable P to attend the burial, 
but through the negligence of D's agent it is delayed so that P cannot 
attend. P sues to recover damages for the nondelivery of the message 
as D should. Is P entitled to recover as compensation damages for 
the mental suffering sustained by being deprived of the privilege of at- 
tending the funeral? No. If the action is considered as one for breach 
of contract most courts hold that public policy forbids the allowance 
of such damages, in order to stop intolerable litigation; if it is con- 

»• Merest v. Harvey, 5 Taunt. loavogel v. McAuliffe, 18 R. I. 

442; 6 Cur. Law 629. 791, 31 Atl. 1. 

100 Canning v. Williamstown, 55 J os Swift v. Dickerman, 31 Conn. 
Mass. (1 Cush.) 451. 285. 

101 Meagher v. DriscoU, 99 Mass. 
281. 

Law of Damages — 5. 
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sldered as a tort action, it is an action for negligence, and there is no 
special damage to sustain itio4 

(7) P sues D for the unlawful mutilation and dissection of the 
body of her deceased husband, the only damage alleged being mental 
suffering and nervous shock. As the suryiving wife has a property right 
in the body of her deceased husband for purposes of burial and this 
has been violated by I^s wrongful act» a legal right has been violated, 
the law infers some damage and a cause of action exists. This being 
true, P is entitled to recover for all the injuries which are the natural 
and proximate consequence of the wrongful act. That mental suffer- 
ing is the natural and proximate result of the knowledge of the mutila- 
tion of the remains of a deceased husband is too plain to admit of 
argument.105 

(8) P alleges that the body of her little child was prepared for 
burial and delivered to D for shipment to a certain place for burial, and 
that through D's negligence the corpse is not put off at a transfer 
point, whereby the funeral arrangements are delayed twenty-four hours, 
and that thereby she sustains great mental suffering, but no claim is 
made for actual damage. Is such a complaint demurrable? If it is con- 
sidered as a suit for breach of contract, no, as it charges a breach which 
would entitle her to nominal damages; but if it is regarded as a suit 
for damages for negligence, yes, as there is no special damage. In the 
latter event, of course, nothing can be recovered for mental suffering, 
and even in the former event most courts refuse to follow the doctrine 
of consequential damages to this length.ioe 



104 Western Union Tel. CJo. v. 
Rogers, 68 Miss. 748, 9 So. 823. 
Contra, Wadsworth v. Western 
Union Tel. Co., 86 Tenn. 695, 8 S. 
W. 574. 



lus Larson v. Chase, 47 Minn. 307, 
50 N. W. 238. 

loeBeaulieu v. Great Northern 
R. Co., 103 Minn. 47, 114 N. W. 353. 
Contra, Renihan v. Wright, 125 
Ind. 536, 25 N. E. 822. 



CHAPTER VI. 

FUNCTIONS OF COURT AND JURY. 
I. Functions of court and Jury, § § 23-24 

A. Limits of injury, § 23 

B. Elements of injury, § 23 

C. Amount of damages, § § 23-24 

1. Pecuniary injuries, § 23 

2. Nonpecuniary injuries, § 23 

3. Excessive damages, § 24 

§ 23. The court decides, as a question of law, whether there 
is a remedial right to damages of any sort, and, 
if so, what the limits of injuries are, what elements 
of injury are and what are not proper to be con- 
sidered, and, in pecimiary injuries, the rules by 
which the amount or extent of compensation shall 
be ascertained. The jury, as a question of fact, 
finds the elements of injury in any particular case, 
according to the legal rules of exclusion and in- 
clusion, and determines the amount of the damr 
flgcs, — in pecimiary injuries according to the rule 
agreed upon by the parties or laid down by the 
court, and in nonpecuniary injuries and in alloMong 
exemplary damages according to its sound discre- 
tion. 

Though at one time it was held that the question of dam- 
ages was wholly a question for the jury, little by little the 
jury has been shorn of its power in this respect, until today 
the question of damages is almost altogether a judicial ques- 
tion. The court decides when there is a right to damages 
and when one kind is recoverable and when another, and de- 
fines what is meant by each kind of damages, and explains 
what elements of injury are subject to compensation, leav- 
ing to the jury only the mechanical work of finding the 
particular items of loss or injury, and assessing the damages 
for the same. The result is that in suits for breaches of 
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contracts and torts affecting property, except in rare cases 
where exemplary damages are allowable, the function of the 
jury amounts to almost nothing; but in suits for damages for 
personal injuries of all sorts the jury still retains a great 
deal of its pristine power. Even in the latter suits the court 
lays down the rules as to when and what damages are re- 
coverable and what elements of injury are to be considered, 
but the rules are necessarily so general that the amount of 
the damages is practically left at large, for the legal injuries 
cannot be estimated in money. Common sense and sound 
discretion only can decide how much d? mages should be re- 
covered for physical pain, or mental suffering, or injury to 
the feelings. Rules cannot be laid down to govern such 
matters, except only in a very general way, and where there 
is no rule of law regulating the assessment of damages, and 
the amount does not depend on calculation, the judgment 
of the jury and not the opinion of the court still governs, 
unless the damages are so excessive as to warrant the belief 
that the jury must have been influenced by partiality or 
prejudice, or misled by some mistaken view of the merits 
of the case.*®' 

It is sometimes said that the question of proximate 
cause is for the jury; rather, it should be said that the finding 
of whether any tort injury is the natural and probable result 
of a wrong, or any contract injury within the contemplation 
of the parties at the time of making the contract as a probable 
result of the breach thereof, are questions of fact for the 
jury. But, unless the questions are close, so that different 
minds might not agree, even these facts are found by the 
court.'®' 

ILLUSTRATIONS. 

(1) In England in the seventeenth century, in a suit in tort for 
damages for assault, battery and false Imprisonment, a young lady was 

107 Hunt y. J. Y. B. Edw. 11 375; los Sedgwick's Elements of Dam- 
Delves V. Wyer, 1 Brownl. ft G. 204; ages, 59-62; Dubuque Wood ft Coal 
Hawkins v. Sciet, Palmer, 314; Ass'n v. Dubuque, 30 Iowa, 176; 
Townsend v. Hughes, 2 Mod. 150; Hammond & Go. v. Bussey, 20 Q. 
Cook v. Beal, 1 Ld. Raym. 176; B. Div. 79, 84. 
Barker v. Dixie, 2 Strange, 1051. 
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given two thousand pounds by a Jury, for being bound two or three 
hours to compel her to take some medicine, without giving any reason 
for its verdict, but Lord Holt granted a motion for a new trial for the 
ezcessiveness of the damages, sasring that the Jury has no such "absolute 
despotic power."io9 

(2) In the early eighteenth century a Jury threw up cross or pile 
(head or tail) to decide whether it should give the plaintiff three hun- 
dred pounds or five hundred pounds, but the court granted a new trlal.iio 

(3) A little later, in an action for trespass for issuing an illegal 
warrant by which the house of the plaintiff was entered, his papers 
examined and he himself carried away and confined six days, there was a 
verdict for the plaintff for fifteen hundred pounds, which the court re- 
fused to set aside, saying that in an action founded upon a personal 
tort a new trial ought not to be granted "unless the damages are such 
as do at the first blush appear to be quite outrageous/'^^i 

(4) A physician, whose income is six thousand to seven thousand 
pounds a year, by the negligence of the defendant suffers a personal in- 
Jury which renders him incapable of ever resuming his profession or 
regaining the enjoyment of life, and the Jury gives him a verdict for 
seven thousand pounds. The court should grant a new trial on the 
ground that this is so excessively small that the Jury must have left 
out of consideration some of the circumstances.i^s 

(5) R recovers $600 as damages for injuries sustained in conse- 
quence of a defect In a bridge of D, which exposes P to the imminent 
peril of his life and to great bodily and mental suffering. These dam- 
ages are not so excessive as to Justify the interposition of the court.iis 

(6) In an action by P for damages for wrongful refusal by D of 
admission to its cars, the court instructs the Jury that P is entitled to 
such damages as it may find will under all the circumstances compensate 
him, leaving the whole question of damages to the Jury without definition 
or any criterion to guide the Jury. This is error. The court should 
instruct the Jury in respect to what elements and within what limits 
damages may be estimated.^^^ 



iM Ash V. Lady Ash, Comb. 357. "8 Worster v. Proprietors of Ca- 
iioMellish V. Arnold, Bunb. 51. nal Bridge, 33 Mass. (16 Pick.) 541; 
m Beardmore v. Lord Halifax, 2 Robinson v. Waupaca, 77 Wis. 544, 
Wils. 244. 46 N. W. 809. 

112 Phillips V. London & S. W. R. "* Baltimore ft O. P. R. Co. v. 

Co., 5 Q. B. Div. 78. Carr, 71 Md. 135, 17 AU. 1052. See 

Browning v. Wabash Western R. 
Co., 124 Mo. 55, 27 S. W. 644. 
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§ 24. The court should set aside a verdict when an injury 
consists wholly of pecuniary elements, if the dam- 
ages awarded are not supported by the evidence; 
and when an injury consists wholly or in part of 
nonpecuniary elements, if the damages awarded 
are so great or so small as to indicate that the jury 
is influenced by passion or prejudice or misled by 
a mistaken view of the merits of the case. 

This is the rule as to excessive damages. Strictly, this 
term is used to apply only in cases of nonpecuniary injuries 
and punitive damages, for in the case of pecuniary injuries 
the ground on which verdicts are set aside, if not according 
to the rules of damages, is insufficiency of evidence, but there 
is nothing in the nature of the subject-matter of the two 
kinds of injuries to justify the distinction. 

While the court should be careful not to usurp the func- 
tions of the jury so long as the jury is retained in civil cases, 
it is, nevertheless, its duty to protect parties from improper 
verdicts. Hence the general rule is that a verdict for pecuni- 
ary injuries will not be set aside unless clearly and palpably 
against the evidence, and if reasonable men, without over- 
stepping the bounds of reason, upon the consideration of all 
the evidence might find such a verdict, it should stand. In 
the case of nonpecuniary injuries the court should be par- 
ticularly cautious in setting aside a verdict, for here the 
amount of damage is peculiarly for the jury, and the court 
should only set aside a verdict when the damages so grossly 
exceed or fall short of what the court would give that the 
same can be accounted for only upon the theory that they 
are awarded under the influence of passion (excited feeling), 
or prejudice (partiality or unfairness), and are so exorbitant 
or insignificant as to shock the sense of the court. It is 
more unusual for a court to interfere with the finding of a 
jury for inadequacy than for excessiveness, but it has the 
power to do so in either case. It is still more unusual for 
a court to interfere with an award of exemplary damages, 
yet even this is within the power of the court. 
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ILLUSTRATIONS. 

(1) C sues W for damages for personal Injuries, caused by W's 
neg^Eence» in causing a collision which throws C from a scaf(old» so 
that he is unconscious for a time and in a hospital for five weeks. The 
jury finds the negligence and no contributory negligence, but awards G 
only one dollar damages. Should a new trial be granted? Tes. C is 
entitled to substantial damages but practically receives none; this is so 
palpably inadequate that the court should interfere.iis 

(2) P sues W for damages for a libel, in publishing to his own 
agent the words "Slippery Sam, your name is pants," and the jury in 
a second trial awards $5,200 damages. Are these damages excessive? 
Tes. The verdict can only be accounted for on the ground of passion 
or prejudice.iio 

(3) Through the negligence of L, in not flagging a train in the 
rear, a collision occurs between two trains and M is thrown from her 
seat to the floor of the car and receives some external injuries, but it 
is not shown that she will suffer any future ill effects. In awarding 
compensatory and punitive damages the Jury returns a verdict for $10,- 
000. Is this excessive? Tes.ii? 

(4) Through the negligence of L a train runs over R's feet and 
both have to be amputated. After a fair trial the Jury awards $30,000 
damages. Is this excessive? No.ns 

"5 Carter v. Wells, Fftrgo ft Co., "t Louisville S. R. Co. v. Min- 

64 Fed. 1005. ogue, 90 Ky. 369. 14 S. W. 357. 

ii« Peterson v. Western Union ii« Retan v. Lake Shore ft M. S. 

Tel. Co., 65 Minn. 18, 67 N. W. 646. R. Co., 94 Mich. 146, 53 N. W. 1094. 



CHAPTER VII. 

AMOUNT OP SUBSTANTIAL DAMAGES FOR INJURY. 

I. Amount of substantial damages for injury, § J 26-32 

A. Liquidated damages, § 26 

B. Value, § § 27-28 

1. All lawful purposes, § 27 

2. Time and place of assessment, § 27 

3. Higher intermediate, § 27 

4. Interest, § 28 

C. Sum awarded by sound discretion of the Jury, § 29 

D. Bntire and prospective damages, § 30 

E. Limitations of interest, § 31 

F. Aggravation and mitigation, § 32 

1. Nonpecuniary injuries, § 32 

2. Benefits, § 32 

3. Exemplary damages, § 32 

§ 25. The amount, or quantum, of substantial damagi 

direct and consequential — ^recoverable as com- 
pensation for the pecuniary and nonpecuniary 
elements of legal injury, is estimated, or measured, 
sometimes by the parties in advance, sometimes 
by. fixed rules of law, sometimes by the jury. 

The amount of the recovery, or damages, is limited 
by the fact that the injury is not complete but is 
continuing, by the interest of the party injured, and 
by circumstances of aggravation or mitigation. 

In determining, or measuring, damages, it is not enough 
to decide whether the injuries are direct and consequential, 
not enough to decide what are the elements of injury. In 
addition to these things it is necessary to have a method of 
estimating the compensation for the injury, and there are 
certain other considerations that must not be passed by, for 
by them the amount of damages may be limited or modified. 
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§ 26. The parties may in advance agree upon the substantial 
compensation to be paid in lieu of ordinary dam- 
ages for the injuries caused by breach of contract, 
and if that is their intention such sum is generally 
recoverable in case of breach, whether it exceeds 
or falls below the damages otherwise recoverable. 
Such damages are called liquidated damages. 
Liquidated damages are recoverable both where a 
contract is of such a nature that the injury result- 
ing from a breach will be uncertain and difficult 
or incapable of estimation by any definite standard, 
and where the contract is such that the amoimt of 
the damages for breach is easily established, if the 
stipulated payment does not differ greatly from the 
general rule. Where the agreement is in the alter- 
native to do one of two acts at the obligor's elec^ 
tion, the alternative chosen is enforcible though a 
a larger sum is stipulated to be paid in one case 
than the other. 
In actions on penal bonds or statutory undertakings, 
the amount of recovery is the actual loss within 
the limits of the penalty. 

Ordinarily the courts will enforce contracts just as the 
parties make them, and if parties agree in advance upon the 
damages to be paid in case of breach of contract the courts 
will enforce the agreement. But some agreements the courts 
will not enforce. They will not enforce an agreement to 
do anything that is illegal or against public policy. In har- 
mony with this general control which the courts have always 
exercised over contracts, in their control over damages the 
courts have laid down the rule that penalties are against pub- 
lic policy and will not be enforced. Consequently, in decid- 
ing whether any sum agreed upon by the parties in advance 
is recoverable or not, practically the only question to be de- 
cided is one of interpretation, deciding whether the provision 
is liquidated damages or a penalty, for if it is a penalty the 
court at once declares it nugatory, but if liquidated damages, 
enforcible. In determining this question the intention of the 
parties is the great criterion, and this is discovered by the 
ordinary rules of interpretation. But calling a sum liquid- 
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ated damages, or a penalty, does not make it either, for it 
would be but changing the name, when it is the fact that 
is against public policy. Liquidated damages must be in- 
tended as compensation for losses arising from a breach of 
contract or they are not liquidated damages. 

Accordingly, if reasonable in amount, a deposit to be for- 
feited for breach of an entire agreement, or a stipulated sum 
to be paid on a single breach of a contract calling for con- 
tinuous acts where it is really a total breach, or for delay 
in performance of a contract, or for breach of lawful con- 
tracts in restraint of trade, or for abandonment of a contract 
of service, will be upheld as liquidated damages, and in any 
contract where the damage is incapable of ascertainment or 
uncertain the damages may be liquidated. But, where a sti- 
pulated sum is collateral to the object of the contract and in- 
serted in terrorem to secure performance, or a larger sum is 
to be paid on the nonpayment of a smaller or failure to do 
something of less value, or if the stipulated sum is plainly 
disproportionate to the injury, or if a sum is fixed for the 
breach of a contract containing several stipulations of widely 
differing degrees of importance and the damages for the vio- 
lation of some are of easy ascertainment, or if the sum is stip- 
ulated in order to evade the provisions of law, in all of these 
cases the sum so fixed is a penalty and only the actual dam- 
ages are recoverable, whether more or less than the penalty. 

Owing to the fact that in the early common law interest 
could not be recovered in an action of debt, there grew up 
the practice of using a penal bond, stipulating for the pay- 
ment of a certain sum of money at a certain time, but con- 
ditioned upon becoming void upon the payment of a lesser 
sum or performance of a particular act, so that, if the con- 
dition was not complied with, the amount of the bond became 
the debt and could be recovered, thus allowing parties to get 
any interest they might agree upon; but so much injustice 
resulted from this method of procedure that through the 
influence of equity recovery is now limited to the princinal 
sum due with interest, not to exceed the amount of the bond 
Statutory undertakings furnish no exception to the rule, 
but the mere fact that covenants in a contract are secured 
by a penalty does not limit the amount of the compensation. 
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Where there is a case for liquidated damages, interest 
is allowed on the amount of the same from the time of 
breach. 

ILLUSTRATIONS. 

(1) D agrees to act as a comedian in P's theatre for four seasonst 
in consideration of P's promise to pay a sum equal to about three pounds 
for each night, and allow one benefit night during the season; and it is 
agreed that if either party shall neglect or refuse to fulfill the agree- 
ment, or any part or stipulation therein, such party shall pay the other 
£1,000 as liquidated damages. D refuses to act during the second 
season, and in a suit for breach the Jury assesses P's damages at £750. 
Should the verdict be increased to £1,000? No. The clause is not 
confined to stipulations which are uncertain in amount, but would apply 
if P should neglect to make a single payment of three pounds. It is a 
contradiction in terms to say that a very large sum immediately payable 
for nonpayment of a very small is not a penalty.ii* 

(2) P, a partner of D in the mercantile business, sells out. to D, 
but remains as the latter's business manager, under a contract in which 
he promises to abstain from the use of intoxicating liquors and if he 
becomes intoxicated to pay $1,000 as liquidated damages. P violates this 
promise. Is he bound to pay D |1,000? Tes. This is not a penalty but 
liquidated damages, as the amount of the injury is uncertain. The fact 
that there might be a breach with no actual damage does not chlSige 
the rule, for that is an element in the uncertainty.izo I 

(3) B covenants never to practice his profession in O so lon^ as 
S is in practice there, provided that he shall have the right to do so 
after five years upon paying S |2,000. B returns to practice in G after 
five years. Is the stipulated amount recoverable? Tes. It is neither 
a penalty nor liquidated damages, but an alternative agreement's^ 

(4) A father makes a contract with T by which he agrees that his 
minor daughter, J, shall work for T in his factory at stipulated wages 
to be paid her, and that she shall give two weeks' notice of her inten- 
tion to quit, failing to do which ten dollars is agreed upon as stipulated 
damages. J leaves, without giving the two weeks' notice, at a time 
when ten dollars in wages is due her. Does T have a right to keep this 
in payment of the liquidated damages? Tes. As the contract of em- 
ployment affords no data by which the actual damages likely to result 
may be ascertained with certainty and the stipulated sum is reason- 
able, it is not a penalty but liquidated damageB.122 

ii» Kemble v. Farren, 6 Bing. 141; 120 Keeble v. Keeble, 85 Ala. 552, 

Gkx>dyear Shoe Mach. Co. v. Selz, 5 So. 149. 
Schwab & Co., 157 HI. 186, 41 N. E. 
625. 
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(5) P sues D for the amount of a final balance for work done on a 
grandstand on a race course. The work is done under a contract stip- 
ulating for the completion of the work at a fixed date, in default of 
which P agrees to pay one hundred dollars a day for each day in default 
as liquidated damages. Is D entitled to deduct liquidated damages or only 
actual damages? The provision as to liquidated damages is valid, as 
the damages are to be paid for the breach of a single stipulation, are 
reasonable in amount, and the injury is not readily ascertainable, and the 
expressed intention of the parties is to make the sum liquidated dam- 
ages.i» 

(6) D guarantees the performance of a contract by S to furnish 
stone for the erection of a certain library building, the contract provid- 
ing that for failure to furnish the stone within such time S shall pay 
five dollars for every day thereafter the work shall remain incomplete. 
.On the day set for performance S repudiates the entire contract. Is P 
limited to the liquidated damages agreed upon for delay? No. As the 
damages for other injuries are not liquidated, ordinary damages may be 
recovered therefor. 124 

(7) P agrees with the City of W to furnish certain arc lights and 
have them in operation by a given time, and P deposits with G $10,000 
to be treated as liquidated damages in case of failure to furnish the* 
lights. P fails to furnish the lights. Is P entitled to get back the $10,- 
000? No. C is entitled to the same as liquidated damages. The dam- 
age to the public is unascertainable.i>s 

(8) During the Spanish-American war the Sun rents a yacht from 
M for an agreed term, agreeing to return the same at the end thereof 
in as good condition as at the start. For the purpose of the charter 
the value of the yacht is set at $75,000. The yacht is not returned. Is 
M entitled to the $75,000 as liquidated damages? Tes.i2< 

§ 27. The amount of substantial damages recoverable for' 
all pecuniary injuries resulting from torts and 
breaches of contracts, if not liquidated, is the value 
of the said injuries. 
Value is determined by the true market value for all- 

121 Smith V. Bergengren, 153 Mass. G. Co., 100 App. Div. (N. Y.) 93. 
236, 26 N. E. 690; Burgoon v. John- 125 Brooks v. Wichita, 52 C. C. A. 
son, 194 Pa. 61, 45 Atl. 65. 209, 114 Fed. 297; Clydebank Bug. 

122 Tennessee Mfg. Co. v. James, & Shipbuilding Co. v. TzQuierdo Y 
91 Tenn. 154, 18 S. W. 262. Castaneda [1905] App. Cas. 6. 

128 Monmouth Park Ass'n v. Wal- i2e Sim Print. & Pub. Ass'n v. 

lis Iron Works, 55 N. J. Law, 132, Moore, 183 U. S. 642, 46 Law. Bd. 

26 Atl. 140. 366. 

124 Murphy v. United States F. & 
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lawful available uses, as drawn from all sources 
of information, at the time and place of the destnu> 
tion, taking, demand, or of delivery as the case may 
be. If there is no market value at this place, then 
that at the nearest available market governs; if 
there is no market value anywhere, the value is the 
actual value to the owner, taking into account the 
cost, the practicability and expense of replacing 
the right lost, and such other considerations as af- 
fect its value to the owner. 

Value is one of the most important subdivisions of sub- 
stantial damages, as value is the amount which the principal 
criterion, for determining the damages for all pecuniary in- 
juries, has decided is just. compensation therefor, but it has 
no application to purely personal injuries. The goal of the 
law is to give actual compensation by graduating the amount 
of the damages exactly to the extent of the loss actually sus- 
tained. Value is the measure of this, but to determine the 
actual value is often a difficult matter. Where the right lost, 
or injured, has a market value, that affords an adequate test 
of value for it shows at once what another like article could 
be bought for or sold for in the market ; but where the right 
is such that it has no market value, the only way to com- 
pensate the owner is by allowing him a sum which is equal 
to the value of the same to him. The market price is not 
always the true value, for it may for the time being be a 
fictitious price. Compensation is the rule, and if the price 
is unnaturally inflated or depressed, one party would get 
more than he ought to have and the other would pay more 
than he ought to give. In the same way, to instruct the 
jury that the measure of damages for somethings which has 
no market value is its market value is merely delusive. 

The time and place, according to which value is to be 
determined, are in general the time and place of the wrong- 
ful act. In the case of a breach of contract of sale, this is 
the time and place of delivery. In the case of condemnation 
proceedings, it is the value at the time of taking. In the 
case of injury or destruction of either land or chattels, it is 
the value at the time of the injury, partial or total. But 
when property is neither destroyed nor taken by public 
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authority, but it is taken by a private party wrongfully, it 
is the value at the time and place of demand, at any time 
before the running of the statute of limitations and the in- 
stituting of the action; except that where, by any wrongful 
act of another, one has been deprived of property of fluctuat- 
ing value, like stock, he may recover the highest value ob- 
tainable between the time of the taking and the time when 
the owner by due diligence might replace the property in 
the market. For example, where a person is holding stock 
for the chance of making a profit and his broker, in viola- 
tion of orders, sells the stock, if the chance of profit is con- 
verted into a certainty by a subsequent rise, the owner ought 
to have the benefit of the increase in value, but it is a ques- 
tion whether the rule should be extended to include any 
other cases than stock. Though all of these rules seem to 
be different, in reality they are the same ; value is assessed as 
of the time of the injury, but the injury occurs at different 
times. 

The only time and place of assessing the value which 
gives any special difficulty is where the value, not at the 
time of the taking, but some future time and place, is al- 
lowed. Why should a person ever recover an enhanced value 
which accrues subsequently to the first act of taking? This 
question may arise in a variety of ways. The wrongful act 
of taking may be inadvertent, or intentional, or malicious, 
and in any one of the cases the injured party may elect to 
sue in trespass, or conversion, or replevin. Shall the rule be 
the same, no matter how the injury arises, nor in what man- 
ner redress is sought? If the wrongful act is malicious, 
some courts give the injured party a right to exemplary 
damages, but that injects a new element of injury and is 
aside from the question of value, which concerns only com- 
pensatory damages. But the rule of value is uniform and 
applies, whether the action is trespass, conversion, or re- 
plevin, and whether the wrongful act is inadvertent, or in- 
tentional but not malicious. It is sometimes said that ex- 
emplary damages are recoverable where the wrongful act 
is intentional and that the enhanced value allowed is such. 
For example, the supreme court of Mlnnesota"^ among 
others, gives as a reason why an intentional wrongdoer has 
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to pay greater compensation than an innocent is that "he 
is entitled to no consideration, and it is just, as a punish- 
ment to him and a warning to others, that the fiill penalty 
be visited upon him, although the plaintiff gains there- 
by." A moment's reflection is enough to show that this 
reason is not the correct one. Exemplary damages are 
never allowed unless conduct is malicious ; it must be more 
than intentional. Exemplary damages are never allowed 
by the court but by the jury; the court only decides when 
they are not recoverable. Exemplary damages are never 
awarded as a matter of right but as a matter of discre- 
tion. Whenever value measures the damages recoverable, 
it is on the theory of compensation. No difference in the 
amount of damages can be predicated on the nature of 
the action, or the fact of intent on the part of the wrong- 
doer. For any legal injury he has sustained the party in- 
jured is entitled to just compensation and no more. He is 
entitled to be placed in the same situation, so far as possible 
by a pecuniary recompense, as though no wrong had been 
committed. He has a right to be made whole again. To 
give him any less than this still leaves him an injured party. 
There is some injury not yet redressed. To give him any 
more than this, instead of exactly redressing his injury, 
causes a new injury to the first wrongdoer, who is now the 
injured party. Hence, no matter what the form of the ac- 
tion, the object is the same, and a different rule of damages 
should not and does not prevail in suits in trespass, conver- 
sion and replevin, except when circumstances of aggravation 
are relied upon. Unless exemplary damages are sought a 
person is restricted to compensation for his pecuniary loss. 
There is no reason or principle why, when the injury is the 
same, the amount of damages should be different in one 
form of tort action than in another. The loss is the same ; 
the redress should be the same. To hold otherwise is to 
permit the form of the action rather than the actual injury 
to fix the damages. There is as little foundation for a dis- 
tinction between cases where the injury is intentional and 

127 state ▼. Sheylin-Carpenter Co., 
62 Minn. 99, 64 N. W. 81. 
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where it is inadvertent. A man is damaged just as much 
whether the injury is caused by mistake or intentionally, and 
the same rule of damages should govern both cases. A, 
innocently, and B, intentionally but not maliciously, trespass 
upon C's land and cut some of his timber, each cutting ex- 
actly the same quantity and grade. So far as C's injury is 
concerned, what difference does it make that one trespasser 
acts innocently and the other intentionally? A and B each 
transports the timber which he has cut from C's land to dis- 
tant markets, and works it up into lumber, the lumber in A's 
hands being worth just what the lumber in B's hands is 
worth. Has B now caused C any greater loss than has A? 
Manifestly not. Therefore whatever suit C now institutes, 
the amount of his damages should be the same. 

But the main question yet remains, even though the 
amount of damages should be the same in all of these cases, 
why should it be the enhanced value of the chattels rather 
than the value at the time of the taking? At the time of 
the taking the owner is no more the owner than he is at 
any time in the future until the title has passed from him, 
and this cannot be until he enters into a contract to that 
effect, or he receives a satisfaction of a judgment obtained in 
a suit for the injury, except where an innocent party changes 
the identity of chattels, or so increases them in value that 
the latter is out of all proportion to the original value, or 
confuses them with other goods of unequal grade. The 
original owner's title and right to the possession of the 
property continue. He does not have to consider it con- 
verted unless he so desires. Being the owner, he is entitled 
to the return of the property, and if he cannot get it on de- 
mand he is entitled to the value of it at that time and place. 
The loss of the property at that time is his injury, and if he 
does not receive the value at that time he does not receive 
full compensation. It is objected, this may be all right 
against the wrongdoer, but it is impossible to conceal the 
fact that the injured party is not only getting pay for th^ 
loss of his property but he is also getting the value of the 
labor and materials which the wrongdoer has added to the 
property, and in the case of the man who has innocently 
given this enhanced value it would be the rankest injustice 
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to make him lose the value of the benefits he has bestowed 
upon the other party, when the latter takes the property 
back or is paid its value. The answer to this objection is, 
when benefits are conferred in this way by an innocent party, 
give him an independent cause of action to recover the rea- 
sonable value of the benefits in a suit in quasi contract. 
This will satisfactorily adjust all the rights of all the par- 
ties, and will not do violence to the rules of damages. After 
the innocent wrongdoer has enhanced the value of the prop- 
erty taken, he has an equitable interest therein to that ex- 
tent, and he should be allowed to set this up as a counter- 
claim whenever he is sued by the true owner. This does 
not mean that he is entitled to the difference between the 
value of the property at the time of the taking and the time 
of suit, or, in other words, that the owner can only recover 
the value at the time of taking, but that the innocent wrong- 
doer is only entitled to the value of the benefits which he 
has bestowed, and which are accepted by the other party, 
not to exceed that amount. The increased value is the joint 
result of the original material and the work and materials 
expended by the laborer, with sometimes an independent 
cause, like a better market, contributing to enhance the 
value. The wrongdoer, though innocent, is not entitled to 
all of this; the ordinary measure of damages in quasi con- 
tracts is the true criterion. Whether, when a person inno- 
cently trespasses on land and removes some of it, as minerals 
or trees, he shall be entitled to compensation for all his labor 
bestowed since the materials were in place, or only after 
severance and they become chattels, is a troublesome ques- 
tion upon which the cases are in conflict, but it is believed 
that perhaps the better rule is the one which will allow him 
to recover only for the benefits bestowed after severance, 
for the trespasser has added no value to the land, and let him 
recover only for the added value given to the chattels. 

The rule of damages adopted and applied by many of our 
state courts and by our United States supreme court is un- 
just and an outrage on the rights of property. By the rule 
of these tribunals, instead of the owner receiving the profits 
that are made from the objects of his ownership, the profits 
are given to the trespasser. This is nothing less than judi- 

Law of DamageB — 6. 
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cial robbery. It is allowing one man to take another's prop- 
erty without paying any compensation. The true rule should 
compensate the innocent party for the labor and expense he 
has bestowed upon the chattels to the extent their value is 
enhanced thereby, but it should give all the other advantages 
of ownership to the true owner. Thus, if A inadvertently 
trespasses on B's land and cuts timber, when its value stand- 
ing is three dollars a thousand and after severance four dol- 
lars a thousand, and*he then transports it to his sawmill and 
saws it up into boards at a total expense of five dollars a 
thousand, but at that time and place the value of the lumber 
is twenty dollars a thousand, B should be allowed to sue A 
either for the goods or for damages and recover either the 
lumber or its present value of twenty dollars, less in either 
case five dollars a thousand. B should recover fifteen dol- 
lars, whereas, according to the cases criticised, he would re- 
cover at the most only four dollars a thousand, and A, not 
B, would put the eleven dollars of profit into his pocket. 

The doctrine hereinbefore announced is not a new doc- 
trine, but the old doctrine placed, it is believed, upon a 
sounder foundation, and if the courts would apply the rule 
according to this theory there would be less anxiety on their 
parf to reward wrongdoers under the guise of protecting 
innocence, less effort to discover inadvertence, less endeavor 
to make richer the rich trespassers who have grown rich by 
stealing timber from private and state lands, through the in- 
strumentality of men whose business it is to be innocent 
trespassers. 

Last of all, in the determination of value, the owner is 
entitled to have compensation for its value for all lawful pur- 
poses, not alone the present but the future, not alone for 
the particular purpose to which it may be now put, but for 
all legitimate purposes for which it is adapted. Only in this 
way can the full extent of his injury be compensated. 

ILLUSTRATIONS. 

(1) O sues a common carrier for the nondelivery of goods accord- 
ing to its common-law duty. At the place of delivery there is no market. 
What is the measure of damages? The value of the goods at the time 
and place they ought to have been delivered, but as there is no market 
price at such place, the jury will have to determine the value by taking 
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I 

into consideration the cost price, expenses of transit, and a reasonable 
profit which persons in the ordinary course of business would be likely 
to make.128 

(2) G, haying the entire market at Grand Tower, breaks its contract 
to sell P & S of that place 15,000 tons of coal a month at three dollars 
a ton. What damages are P & S entitled to recover? The difterence 
between the agreed price, with expense of transportation, and the price 
which they would have to pay for the same quantity and quality of coal 
at the nearest available market.120 

(3) A boom company, authorized by statute to construct booms 
and to condemn land for that purpose, appropriates the land of P. The 
land in question is composed of islands in the Mississippi River, forming 
a line of shore nearly a mile long, parallel with the west bank of the 
river and distant from it about one-eighth of a mile, being thus especially 
fitted to form a boom of extensive dimensions. The land alone is worth 
1300, but it has an additional value of over $5,000 for boom purposes. 
What is the market value? What it Is worth in the market with refer- 
ence to the uses to which it is plainly adapted, having regard to the 
existing wants of t^e community, or such as may be reasonably expected 
in the Immediate future. This Includes here the adaptability of the 
islands for boom purposes.^so 

(4) K sells to L oil to be delivered at the seller's option any time 
until Dec. 31st at thirteen and a half cents a gallon. L assigns the con- 
tract to F, and then enters into a combination to buy up oil and raises 
the price in the market at the time K is to deliver to eighteen cents a 
gallon. K fails to deliver the oil. What is the measure of damages for 
breach of this contract? The difference between the contract price 
and the market value at the time and place of delivery, but this means 
the true market value, not a fictitious and unreal value, which may be 
determined by the prices before and after the agreed date and other 
sources of information.isi 

(5) P purchases champagne lying at D's warf for 14s. per dozen, 
and resells it for 24s. to the captain of a ship about to leave England. 
D refuses to deliver. Similar wine is not procurpable elsewhere, but D 
has no knowledge of the sale. P sues D in conversion. What is the 
measure of damages? The difTerence between the purchase price and 
the selling price, or value, as there is no other way of determining the 
actual value. These are direct, rather than consequential, damages, 
though they at first look like the latter, and, therefore, though the suit 

i2« O'Hanlan v. Great Western R. lao Boom Co. v. Patterson, 98 U. 

Co., 6 Best & S. 484. S. 403, 25 Law. Ed. 206. 

129 Grand Tower Co. v. Phillips, 181 Kountz v. Kirkpatrick, 72 Pa. 

90 U. S. (23 Wall.) 471, 23 Law. Ed. 376. 
71. 
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were in contract, it would not be necessary to prove that the second 
contract was in the contemplation of the parties; it is not special dam- 
age, but special value.iss 

(6) A Bubbailee converts to his own use, by refusing to give up, 
stereotype plates belong to P. The plates are made for printing labels 
and advertisements for P in his special business, and are of trifling value 
to any one else. What is the proper rule of damages? The fair value 
of the plates to P, in estimating which the Jury may take into considera- 
tion the cost of replacing the plates. These are general and direct dam- 
ages and not special damages.^** 

(7) H sues for damages for loss sustained by the killing of a race 
horse through the negligence of defendant. The animal is killed on the 
Isthmus of Panama while being transported to San Francisco, California, 
but there is no market price for such a horse on the Isthmus. How is 
the value to be determined? Where there is no market value at the 
time and place of the injury, proof of value at some other place is ad- 
missible to show the value at the time and place of loss, and for this 
purpose the most natural resort is to the place of destination. i>« 

(8) D, a common carrier, which has undertaken to transport the 
same, through its negligence, loses P's portmanteau and contents, in- 
cluding clothing made to fit P and partly worn, so that it would sell for 
but little if put on the market as secondhand clothing. What is P en- 
titled to recover? The value of the clothing for the use of P at the 
point of destination.isB 

(9) P delivers to D, a common carrier, for transportation, an oil 
painting, the portrait of his father. D loses the portrait. In an action 
for breach of contract for not delivering the goods, what is P entitled 
to recover? The actual value to hiuLix 

(10) A master of a ship, without right, sells the vessel to D, as it 
has drifted upon a beach in a damaged condition, and D repairs it. There 
is no market for the vessel at the place of conversion. What is the 
measure of damages? The ship's value at that time and place, to be 
determined by the value at the nearest principal markets, less the 
probable cost of getting it off, repairing It and a fair salvage, with an 
allowance for the risk of getting it to market, that is, what buyers at the 
nearest ports would pay for it on the beach.is7 

(11) P exhibits for money a picture painted by him. The picture 

i«2Pnaic V. Gaudet, L. R. 6 Q. i»5 Fairfax v. New York CJent 

B. 199. etc.. R. (3o., 73 N. Y. 167. 

188 stickney v. Allen, 76 Mass. (10 ise Qreen v. Boston A L. R. Co., 

Gray) 352. 128 Mass. 221. 

184 Harris v. Panama R. Co., 58 N. is? Glaspy v. Cabot, 135 Mass. 

Y. 660. 435. 
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is a scandalous libel on D's sister and a gentleman of fashion. D cuts 
it to pieces. In trespass what is P entitled to recover as damages? The 
value of the canvas and paint» as the law cannot consider it to have any 
value as a picture.is^ 

(12) D, as a factor, receives tobacco from P, and agrees not to 
sell it for less than forty cents a pound, and if he cannot sell it at that 
price to hold it subject to P's orders. D sells below that price, but within 
a reasonable time after the sale P demands the tobacco, and at that 
time it is worth forty cents a pound. Is P entitled to recover forty 
cents? Tes. P is entitled to the highest market price within a reason- 
able time after the violation of in8truction6.i89 

(13) P deposits with D in the aggregate $4,240, directing D to pur- 
chase on his account shares of stock, which D does at a cost to him- 
self of $66,300 above the sums advanced by P. Without authority from 
P, D sells the stock for $67,000 on Nov. 14, 1868. On Nov. 24, 1868, it 
would have brought $5,500, and in August, 1869, for a short time, it 
would have brought $18,000, more than D did sell it for. Should P re- 
cover $18,000 in a suit in conversion? No. The advance in the market 
price of the stock from the sale up to a reasonable time to replace it, 
after notice, affords complete indemnity.^^^ 

(14) P sues D for damages for failure to deliver a crop of wool 
sold. Can P recover the highest price between the date of purchase and 
demand, when the agreement is to deliver within a reasonable time? 
No. He can recover what at the time of demand and refusal would 
enable him to purchase other property of like kind and equal value at the 
same place.i^i 

(15) P, a lessee of H, sues D to recover the value of a quantity 
of hay, wheat and oats seized by D during the term of the tenancy and 
taken by virtue of an execution against the landlord, H. The court in- 
structs the jury that if P is entitled to recover he is entitled to recover 
the highest value of the property from the time it is taken to the present 
time. Is this correct? No. P can recover only the value of the chattels 
at the time and place of converjsion (with interest on the sum from that 
time to date), or, if the wrongdoer has sold the same, the amount for 
which sold (with interest), or, if still in the possession of the wrongdoer, 
the present value. i^^ 

(16) J sues G for the balance of an account, and G sets up a 
claim for damages for J's selling some shares of stock of G without 
his consent for $1.25 on the 29th of November. In December the stock 

188 DuBost V. Beresford, 2 Camp. i*i Chadwick v. Butler, 28 Mich. 

511. 349. 

i»» Maynard v. Pease, 99 Mass. ^*^ Ingram v. Rankin, 47 Wis. 406, 

555. 2 N. W. 755. 

"0 Baker v. Drake. 53 N. Y. 211. 
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rises to |2 per share; in January, |3.10; in February, $5.50. The referee 
allows G $3.10 a share for the stock, on the ground that by January 
he has had a reasonable time after notice of the sale by J to replace 
it by the purchase of new stock, if he had desired to do so. Is this 
correct? Yes. Unlike the ordinary case of conversion, the real injury 
sustained here consists not merely in the assumption of control over the 
stock, but in the sale of it at an unfavorable time, for an unfavorable 
price.i** 

(17) By mistake D goes beyond his line in mining coal, and mines 
and carries away some of P's coal. What is tho measure of damages 
for the tort? The value of the coal in place is the rule generally an* 
nounced, as any other rule would transfer to P the value of D's labor 
in mining the coal, but P is entitled to recover any damage to the land 
in mining. Trespass is the proper action. It is a question whether this 
rule does not favor D too much, Pome courts would allow P to recover 
the value of the coal when it first becomes a chattel. The best rule 
would allow P to recover the present value less the benefits conferred 
by D subsequent to severance.!*^ 

(18) D, who owns land adjoining P's, gets over the line by mistake, 
cuts timber and makes it into lumber. P sues to recover possession 
of the lumber. To what redress is he entitled? He is entitled to the 
lumber Itself, or the entire value of it, less, in either case, the amount 
to which its value has been enhanced by D's labor.i^s 

(19) W brings an action of trover to recover damages for the con- 
version of a quantity of pine saw-logs, cut by C on the land of W by 
mistake. The value per thousand standing is one dollar and fifty cents; 
the value on the land after cut, two dollars; the value at the time and place 
of sale by C, twelve dollars; and the expenses of C in cutting and remov- 
ing the timber are nine dollars and thirty-seven cents. What is the 
proper measure of damages? The value of the lumber at the time and 
place of sale by C, less the sum of money which he has expended in 
bringing the same to market, not to diminish the sum recoverable to 
less than the value of the timber on the land. This allows C nothing 
for the cutting, but does give a quasi contractual obligation in his favor 
for the value of the benefits he has added to the chattels. It does not 
permit C to make any profit on what he has done. If C were not in- 
nocent no quasi contract would be created by law for him and W would 
recover the full value at the time and place of sale, or the present value 
if the purchaser is not an innocent party. The holdings to the contrary, 

i4sGaligher v. Jones, 129 U. S. 81 111. 359; Gasklns v. Davis, 115 
193, 32 Law. Ed. 658. N. C. 85, 20 S. E. 188. 

1** Forsyth v. Wells. 41 Pa. 291; i« Single v. Schneider, 24 Wis. 

McLean County Coal Co. v. Long, 299; State v. Shevlin-Carpenter Co., 

62 Minn. 99, 64 N. W. 81. 
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including that the United States supreme court, cannot be justified on 
any ground.i*« 

(20) Shares of stock are required by statute to be assessed for 
taxation at their fair cash value. Is this value the market value of 
the stock or the net value of the property? The market value of the 
shares of stock having a market, that is, the price at which they will 
sell in the market.i^? 

(21) P sues D in tort for the conversion of a mahogany framed 
lounge. An expert as to value says that the lounge is worth |50 to any 
one who likes antique furniture, but to any one who does not care for 
antique furniture, $15 or |20. Is the whole of this answer admissible? 
Tes. The market value Is at least the highest price a normal purchaser 
will pay, and in a case like this the market value will oscillate.i^s 

§ 28. Interest at the legal rate is recoverable, whatever the 
cause of action, if there exists a claim for damages 
for the loss of a right of pecuniary value, as of a 
definite time. 

Interest (as damages) is the value, or amount of 
damages, for the loss of the use of money. 

The value of an injury, caused by a tort or breach of con- 
tract, if it is not paid at the time it occurs, does not measure 
the full extent of the injury, and consequently interest is 
sometimes an element in damages. Substantial damages are 
intended to compensate the injured party for his loss, but 
the loss may include not only the rights injured or destroyed, 
but their use from the time of the wrong until payment is 
made for the value of the rights, so that, unless such party 
receives interest, he does not receive real compensation. 
Whenever a debtor is in default for not paying money, de- 
livering property, or rendering services pursuant to his con- 
tract, justice requires that he should indemnify the creditor 
for the wrong, but, though this may sometimes be more, it 

146 Winchester v. Craig, 33 Mich. Law. Ed. 230; United States v. St 

205; Tuttle v. White, 46 Mich. 485, Anthony R. Co., 192 U. S. 524, 48 

9 N. W. 528. See White v. Yawkey, Law. Ed. 548. 

108 Ala. 270, 19 So. 360; Beede v. i«7 National Bank of Commerce v. 

Lamprey, 64 N. H. 510, 15 Atl. 133; New Bedford, 155 Mass. 313, 29 N. 

Eaton V. Langley, 65 Ark. 448, 47 E. 532. 

S. W. 123; BoUes Wooden Ware Co. i^s Bradley v. Hooker, 175 Mass. 

V. United States, 106 U. S. 432, 27 142, 55 N. E. 848. 
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can never be less than the specified amount of money, or the 
value of the property or services, at the time they should 
have been paid or rendered, with interest from the time of 
default until the obligation is discharged. The same princi- 
ple applies to torts affecting property, for the allowance of 
value does not compensate the injured party for all his loss 
up to the time of judgment. Where one is deprived of title 
to a specific thing, interest is allowed him as a matter of 
law; otherwise, though the loss is pecuniary, the allowance 
of interest is discretionary with the jury. But where the 
party chargeable cannot pay or make tender until the time 
of payment and amount of damages have been ascertained, 
his default does not necessarily involve interest for delay. 
If a demand is necessary to fix the date of the wrong, in- 
terest will date from the time of demand. It is not a ques- 
tion of whether there is a liquidated demand, but whether 
the damages are subject to computation, so that when com- 
puted nothing is allowed for the use of the money during the 
time between the injury and settlement. It is not a ques- 
tion of whether there is a promise, express or implied, to 
pay interest. Interest as an element of damages is com- 
pensation for a part of the injury sustained by a breach of 
contract or tort. It is the value of the use of money de- 
tained, as rent is the value of the use of land, and hire, the 
value of the use of chattels. Interest is not allowed for the 
violations of personal rights, for the amount of damages is 
already in the discretion of the jury, and the jury will as- 
sess all the damages to the time of the trial, so that if said 
body were directed to allow interest, it would really mean 
a double allowance of interest. In contracts, the time when 
interest should begin to run is fixed by the date of payment 
or performance; in torts, it is fixed by the date of the in- 
jury, but sometimes the party aggrieved has to do some 
act to fix the date of the injury. As this interest is allowed 
only for injury caused by another's wrongful act in detain- 
ing money, it follows that, if the delay is not due to his 
fault, he is not chargeable with interest. 

The interest, referred to in this discussion, is that al- 
lowed by law as damages. The parties by contract may 
stipulate for the payment of interest for the use of money. 
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but this creates a debt, and is in no way connected with the 
subject of damages. On overdue paper, as interest is here 
allowed as damages, it would seem that the legal rate of in- 
terest, and not the contract rate of interest, should be re- 
coverable, and thus hold most of the cases. 

Compound interest, or interest upon interest, strictly 
speaking, cannot be recovered, for the law considers simple 
interest just compensation for the loss of the use of money, 
but, after interest as a debt of contract becomes due, the 
parties may stipulate by special agreement that interest may 
be recovered, and the same thing may be accomplished by 
the use of interest coupons attached to bonds and other se- 
curities. 

ILLUSTRATIONS. 

(1) R, the inventor and maker of a patented machine for manufactr 
uring umbreUa joints, delivers it to A on trial with the privilege of 
purchasing on specified terms. At the end of the trial period A declines 
to purchase but fails to return the machine. As damages for detention, 
is R limited to interest on the value of the property from the time the 
wrongful detention begins? Tes. The same rule is applicable here as 
in the case of conversion, and this furnishes just indemnity, but where 
the thing has a usable value the value of the use may sometimes be 
recovered.! *» 

(2) An agent, who receives money for his principal, unreasonably 
neglects to inform his employer of the fact. In an action for money had 
and received and money lent, is the principal entitled to recover in^ 
terests? Tes, from the time the agent ought to have given the informa- 
tion. This is sometimes put on the ground of an implied promise to 
pay the same, but the true ground is that it is compensation for in- 
jury.i»o 

(3) J covenants to pay rent of four bushels of wheat, four fat 
hens, and one day's service with carriage and horses, but fails to pay 
the same for four successive years. In an action of covenant is in- 
terest recoverable? Yes, from the time each item of rent becomes due, 
on its value at that time.^Bi 

(4) F sells D one hundred fifty casks of madder, but fails to de- 
liver the same at the time agreed. In addition to the difference be- 

140 Redmond v. American Mfg. isiVan Rensselaer v. Jewett, 2 

Co., 121 N. Y. 415. 24 N. B. 924. Comst. (N. Y.) 135. 

160 Dodge y. Perkins, 26 Mass. (9 
Pick.) 368. 
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tween the contract and market prices at that time, is D entitled as a 
matter of law to interest from such time? Yes. The difference between 
the contract and market prices measures the extent of D's loss only 
on the day of performance; interest is necessary to compensate him 
for his subsequent injury.iss 

(5) M performs work and furnishes materials in the construction 
of two sections of N's railroad, under an agreement to do the work 
under the supervision of the engineer of the company. The engineer 
makes his determination without notice to M and consequently the 
determination is not final. The contractor requests his employer to 
make the measurements or cause them to be made, but the latter re- 
fuses. Should interest be allowed M? Yes, but only from the time of 
refusal to cause the final estimate to be made, for in the case of so 
uncertain a demand as this there is no injury until such time.i^s 

(6) B negligently destroys the property of F. Should interest be 
added to the sum which is found to represent F's loss on the day it 
takes place? Yes. The delay in payment is not due to F's wrong but 
B's, for when the claim is presented he denies liability. ^^^ 

(7) Through the negligence of C an explosion of natural gas de- 
stroys R's household goods. In an action of trespass for damages for 
the negligence, is R entitled to interest as a matter of law from the date 
of the accident? Yes. However^ it is sometimes held that for negligent 
injury it is to be allowed in the discretion of the jury.iss 

(8) W, while in the service of L, sustains severe personal injuries, 
resulting in the loss of a leg, through the negligence of L. In an ac- 
tion for damages the jury assesses the damages at $7,000, with seven 
years' interest of |2,940 according to the charge of the court Is the 
Interest properly allowed? No. In the case of personal injuries, the 
injuries do not cease when inflicted and they are not susceptible of 
definite and accurate computation; until judicially ascertained there is 
no way of knowing what is due, and therefore interest cannot at any 
preceding time be superadded.iB6 

(9) A petition is filed to condemn twenty acres of D's property 
under the right of eminent domain. Is interest on the value of the 
property allowable from the time of filing the petition to the trial? No. 
D has the right to use and possess the same and is not also entitled 
to interest upon the value. Interest is allowed only from the time of 
taking.157 

152 Dana v. Fiedler, 12 N. Y. 40. io« Louisville & Nashville R. Co. 

i53McMahon v. New York & E. v. Wallace, 91 Tenn. 35, 17 S. W. 

R. Co., 20 N. Y. 463. 882. 

154 Fraser v. Blgelow Carpet Co., ist South Park Com'rs v. Dunlevy, 
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iss Richards v. Citizens Natural Miller, 125 Mass. 1. 
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(10) The rate of interest specified in a note is ten per cent The 
legal rate of interest is six per cent. If the note is not paid when due, 
what interest is recoverable? The interest named uutil naaturity, and 
after that the statutory rate. Interest is not given on the principle of 
implied contract, but as damages for breach of contract after maturiy. 
Statutes and some decisions allow the specified rate to be recoveredi^s 

(11) In a suit D is summoned as garnishee, and judgment is obtained 
against him for twenty-five dollars. Is he bound to pay interest? No. 
He has not promised to pay interest, and, as he was prevented by law 
from paying the principal, he is not chargeable with interest as dam- 
ages for nonpayment, isg 

(12) An indorser gives a written promise to pay annual interest on 
notes drawing the same, if the makers do not The makers pay the 
notes^ but not compound interest. Is the indorser bound to make up 
the diftereuce? No. Only simple interest is recoverable on the princi- 
pal sum. If the holder does not collect interest each year he is pre- 
sumed to waive interest on interest. But where coupons for interest 
are attached to a bond or note, being detachable therefrom and having 
the qualities of commercial paper, interest is recoverable from the date 
of payment.i«o 

§ 28. The amount of the substantial damages for all non- 
pecuniary injuries resulting from torts and breach- 
es of promise of marriage, as well as the amount of 
exemplary damages for malicious conduct in con- 
nection with such wrongs, is such sum as the jury 
in its sound discretion may award (subject only to 
review by the court). 

The sound discretion of the jury is the third method of 
determining the amount of damages. The first method is 
liquidated damages. The second method is the fixed rule, 
or measure, of value. We have considered the application 
of both of these methods. The sound discretion qf the jury, 
as a measure of damages, remains. No one of the three 
methods extends to the whole realm of substantial damages. 
Liquidated damages never apply to other injuries than those 
flowing from breaches of contract, and can only apply to 

158 Eaton V. Boissonnault, 67 Me. leo Henry v. Flagg, 64 Mass. (13 

540. Contra, Brannon v. Hursell, Mete.) 64; Aurora City v. West, 
112 Mass. 63. 74 U. S. (7 Wall.) 82, 19 Law. Ed. 

iB»Bickford y. Rich. 105 Mass. 42. 
340. 
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certain of such injuries. The rule of value applies to all 
pecuniary injuries flowing from torts and breaches of con- 
tracts, except so far as damages for the latter may have 
been liquidated. The sound discretion of the jury applies 
to all other injuries, that is, to all nonpecuniary injuries flow- 
ing from torts and breaches of promise of marriage, if dam- 
ages for the latter have not been liquidated. But, even in 
such cases, the power of the jury is not arbitrary. The court 
has the power of review, and should also define the limits 
within which damages may be estimated and enumerate the 
elements of injury to be taken into consideration. 

Further explanations and illustrations of the above rule 
will be found in this book in the discussion of the functions 
of court and jury, and in the application of the rules of sub- 
stantial damages to particular wrongs. 

§ 30. When an injury is completed^ whether caused by a 
breach of contract or a tort, it gives rise to but 
one cause of action, and therein must be assessed 
damages for losses both past and future ; but when 
the injury is continuous, either because the con- 
tract subsists, or is divisible, or the tortious act 
rather than only its damage continues, it gives 
rise to successive actions, and in each the dam- 
ages are assessed only to the time of suit. 
Injuries caused by lawful public structures proper- 
ly constructed and permanent in character and 
authorized upon condition that compensation be 
made for special damage are regarded as com- 
pleted. 

Damages for all the injuries caused by any legal wrong 
must be recovered in a single action once and forever. The 
demand cannot be split up, so as to subject the debtor or 
wrongdoer to successive actions. All the damage is then 
done. The fact that the damage manifests itself only later 
on does not alter the fact that it is there, and it is the injured 
party's fault if he does not show all of it so as to recover 
damages therefor. The matter has become res adjudicata, 
and the judgment is a bar to other suits. But a new wrong, 
though just like the first, gives a new cause of action, and 
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sometimes a single wrongful act will so operate as to give 
rise to successive torts or breaches of contract, and where 
this is true successive actions may be maintained, for the 
principle of res adjudicata obviously does not apply. A con- 
tinuing tort or breach of contract is in effect nothing but the 
repetition of the same wrong an indefinite number of times, 
and separate actions will lie for each repetition, for the 
damages are limited to compensation for the losses already 
suffered. These two propositions are simple. Only a single 
recovery is allowed for a single injury, but separate in- 
juries, and therefore successive actions, may arise from the 
same wrongful act. Yet there is a class of border line cases 
where it is hard to decide whether there is a single injury or 
many injuries. The best statement of the rule to govern 
such cases is the following: Where a breach of contract is 
entire, or a tort injury permanent, whether affecting person 
or property, the compensation will be assessed once for all, 
though it covers future losses, in which case, if the suit is 
in contract, damages are called entire damages, and, if in 
tort, prospective damages; but, if the obligation of a con- 
tract is continuing, so that breaches may keep occurring, 
or if the contract is divisible, and there is a breach of only 
a part, or if a tort; rather than its effects, continues, as in 
the continuance of a nuisance, or false imprisonment, or 
trespass, compensation is recoverable only for the injury 
which has occurred down to the time of bringing the action, 
and new actions will have to be brought for future losses 
as the wrongful act continues. It is not necessary to spe- 
cially plead prospective losses as such in order to recover 
therefor. 

Where there is a breach on the part of the employer of 
a contract of employment, a nice question in entire dam- 
ages arises. Shall the employe be allowed to sue at once and 
recover for future losses, or be compelled to wait until the 
expiration of the term of employment? The employer is en- 
titled to have deducted from the amount of the wages that 
would be due at the end of the period the amount that the 
servant is able to earn elsewhere during that time, and if 
suit is allowed to be brought at once, how is this to be deter- 
mined? The difficulty is more apparent than real. If the 
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employe chooses he may elect to sue at once for the reason- 
able value of the services rendered before breach of con- 
tract, and if he chooses he may sue at once for breach of 
contract. It may be more difficult to estimate the damages 
in one case than the other, but the measure of damages is 
the same whether suit is instituted at once or after the term- 
ination of the period of employment. If he sues at once, in 
estimating the damages, the jury should consider the wages 
he would have earned under the contract, the probability 
of the continuance of life and working ability, as well as the 
likelihood of his earning money in other work during the 
time; and, if he does not sue until the period 6i stipulated 
service has expired, he is entitled to recover the agreed 
wages for the whole time, but reduced by the amount he 
might have earned by engaging in other work during the 
time. This problem will be met again in connection with 
the mitigation of damages. 

ILLUSTRATIONS. 

(1) P sues in a special action of trespass and battery for damages 
for injuries sustained subsequent to recovery of eleven pounds In an 
earlier suit for damages for the same wrongful act. After the recovery 
in the first suit, a part of his skull comes out of P's head by reason of 
the original battery. Should he recover? No. The former recovery is a 
bar. It must be presumed that the Jury gave damages for all the hurt he 
suffered, for it existed at the time of the first suit as much as now.i^i 

(2) D, before and up to 1868, excavates for coal under P's land 
and causes a subsidence of the ground, for which injury he makes satis- 
faction. Subsequently the owner of adjoining land works out his coal, 
and P sustains further injury from the subsidence of his land, but this 
would not have occurred If D had not taken out P'a coal, or if D had 
left sufficient support. Is the satisfaction for the past subsidence sat- 
isfaction for all succeeding subsidences? No. This Is a continuing tort, 
the wrong consisting In causing the damage; every new subsidence, 
although proceeding from the same original act or omission, is really 
a new tort and gives a new cause of action. i«2 

(3) A stream of water flows on to a tract of S's land, runs through 
it a short distance, and then flows back off from it. The C Railway 
runs its grade across this stream, outside S's land, crossing it both where 

i«i Fetter v. Beal, 1 Ld. Raym. i«2 Darley Main Colliery Co. v. 

339, 692. Mitchell, 11 App. Cas. 127. 
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the stream enters and leaves the same. At first C bridges the stream, 
but later it cuts a channel on the other side of the right of way and 
fills up the bridges, thus diverting the stream from S's land. S sues 
and recovers one dollar and costs as damages. Later, can another suit 
be brought, if the railway continues to divert the water? No. As this 
is a permanent structure authorized by law, the injury is complete at 
the time of the first suit and all the damages should have been assessed 
in that action, and though in that action S does not recover prospective 
damages because of an erroneous instruction of the court, that does 
not give him a right to bring a new action. The whole extent of the 
damage is apparent at the time of the first suit.i0s 

(4) D contracts to support P during P's life. After the time for 
entering upon performance has begun, D refuses to perform. Is P en- 
titled to recover as of a total breach? Yes. The contract does not con- 
tinue to subsist, if P chooses to treat it as broken* and he is entitled 
to recover damages for nonperformance in the future as well as the 
past, according to the mortality tables. le-* 

(5) P sues D for damages for a nuisance caused by water fiowing 
from D's eaves against the wall and into the windows and cellar of P's 
adjoining building. Can P recover prospective damages? No. If the 
nuisance continues, subsequent damages will have to be sued for in sub- 
sequent suits. Where a private structure causes a nuisance damages 
can be assessed only to the time of beginning the suit, for special dam- 
age is of the gist of the action, and the wrongdoer cannot be com- 
pelled to pay damages for the future, for he may prefer to change the 
use of his property so as to make his conduct lawful.io^ 

(6) P contracts with D to play character parts in a museum for 
thirty-six weeks from a fixed date. After eighteen weeks of service D 
discharges P without excuse. Can P sue at once for breach of contract 
and recover entire damages? Tes. Under such circumstances the dam- 
ages are prima facie the stipulated wages, less what the injured par^y 
can earn elsewhere by th& use of ordinary diligence. After the expira- 
tion of the term the rule is the same, except that it is absolute. i«« 

§ 31. In contract suits the only person, or persons, who are 
entitled to sue are entitled to recover all of the 
damages; but in tort suits each party injured is 
entitled to recover for the injury to his own rights, 
and no more, unless he is answerable over to an- 
other. 

168 Stodghill V. Chicago, B. ft Q. i«s Joseph Schlitz Brew. Co. v. 
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For a breach of contract there can be only one recovery, 
which should be the total amount of loss, because the right 
of action cannot be carved into separate actions. There are 
no separate interests. The defendant, or defendants, have 
made but one contract and are liable to be sued by only the 
parties to that contract, either the original parties, or those 
stepping in by assignment or adoption. In cases of torts, 
however, the interests affected may be separate, and separate 
suits should therefore be permitted. A few explanations will 
make this clear. For an injury by a third person to a chat- 
tel, while in the possession of the bailee, the bailee may sue 
and recover the value of the interest he has lost, and accord- 
ing to the rule it would seem that he should recover for only 
that ; but according to most authorities he is also permitted 
to recover the value of the loss to the bailor, that is, for the 
total loss, holding the excess for the bailor, upon the ground 
that as to everybody but the true owner the bailee is to be 
regarded as the owner. But, for the injury to his interests, 
the bailor also has a right of action, and he may sometimes 
recover when the bailee cannot, on account of contributory 
negligence, for the bailor is not responsible for the acts of 
the bailee. For a conversion by a bailee the bailor can re- 
cover the value of the goods at the time of conversion, but 
the bailee is entitled to have deducted therefrom the value 
of his interest in the chattel. A mortgagee of personalty 
recovers against a stranger full compensation for any in- 
jury, but against the mortgagor, the amount due if not more 
than the value of the same. One having the right to the 
possession of realty for a limited time can recover for any in- 
terference with his possession, but not any more than this, 
either against a stranger or the real owner. Lessors, rever- 
sioners, and remaindermen can recover damages only for the 
injury to their own interests. A mortgagee of realty can 
recover for any injury to the same to the amount his security 
is impaired. A joint owner, either of realty or personalty, 
recovers only his share of the loss, in a suit either against 
a stranger or a co-owner. In the case of personal injuries 
to a minor, or to a wife, the parent, or husband, as well as 
the injured party, are entitled to sue for the injury sustained 
by each. 
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ILLUSTRATIONS. 

(1) P, a chimney sweeper's boy, finds a Jewel, and takes It to D's 
shop to find out what ft is, but D's apprentice, under pretense of weigh- 
ing it, takes out the stones, gives back the socket, but refuses to give 
up the stones. In trover, what should P recover? The value of the 
best Jewel that will fit the setting, as he has such a property as will 
enable him to keep the Jewel as against everybody but the rightful 
owner.i«7 

(2) P hires a horse and carriage from F, a liveryman. D's servant 
drives against and injures the carriage while in P's possession, and F 
has the carriage repaired at P's expense. Is P entitled to recover tor 
total loss? Tes. This right stands upon his possession,, rather than 
that the bailee is answerable over, but he holds the proceeds in trust 
for the bailor.i«s 

(3) J, an assignee in bankruptcy of C, sues S, a pledgee of C, for 
the conversion of some brandy, pledged to S by the delivery of dock- 
warrants under an agreement that S might sell if not repaid his loan 
on the 29th of January. S sells the brandy on the 28th and delivers 
the dock-warrants on the 29th. If this is held a conversion, what is the 
measure of damages? From the value of the brandy should be deducted 
the amount of S's loan, or his interest in the pledge at the time of con- 
version.i«» 

(4) O agrees to sell a wagon to H, the wagon to become H's upon 

his pa]ring the agreed price. O, retaining possession, thereafter, sells 

his interest to D, who knows of the aforesaid bargain. After paying 

all but $14 H sells his interest to P, who tenders this sum to D and 

demands the wagon, but D refuses both. In a suit for the conversion 

should the $14 be deducted from the estimated value of the wagon? 

Tes. At the time of the conversion D has an interest in the wagon 

to that amount because he has bought O's lien for unpaid purchase 
price.iTo 

(5) P is the owner of a second mortgage on a plot of land. Subse- 
quently, a boiler and engine are placed on the premises so as to become 
fixtures, but they are mortgaged as chattels, sold under the chattel mort- 
gpage to D, and removed by him. Can P recover from D for the removal 
of the fixtures? Tes, to the extent his security has been impaired, but 
to protect himself against suit by the first mortgagee D should pay the 
money into courti'^i 

i«7 Armory v. Delamirie, 1 i«o Johnson v. Stear, 15 C. B. (N. 

Strange, 505. S.) 330. 

i«« Brewster v. Warner, 136 Mass. "o Fowler v. Oilman, 54 Mass. 

57. Claridge v. South Staffordshire (13 Mete.) 267. 

Tramway [1892] 1 Q. B. 422, is in i7i Jackson v. Turrell, 39 N. J. 

conflict. Law, 329. 

Law of Damages — 7. 
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§ 32. Evidence of the circumstances of the wrong can be 
submitted to the jury for the purpose of influenc- 
ing its estimate of the injury either by way of 
aggravation or mitigation of damages, whenever 
damages are not capable of eicact pecuniary meas- 
usement, but must be left to the discretion of a 
jury. 

The amoimt of damages recoverable is reduced 
to the extent of benefits conferred by the act in- 
flicting the injury, or by operation of law, or by a 
reparation voluntarily accepted. 



While evidence in aggravation or mitigation of damages \ 

is more frequently and appropriately admissible in cases in- 
volving exemplary damages, yet it is also admissible when 
the jury is called upon to estimate compensatory damages 
for nonpecuniary injuries. This evidence, in the latter'case, 
is not admitted for the purpose of securing damages either \ 

higher or lower than true compensation for the injury, but 
for the purpose of determinnig just what the injury is. Thus, . 

a man of bad character is entitled to less damages for in- * 

juries caused by a slander than a man of unblemished reputa- 
tion, because if his character is not good his reputation has 
sustained but little injury. To exclude such evidence is to 
affirm either that, in the admeasurement of damages in ac- 
tions of slander, there is no distinction between a most ex- 
alted character and the most debased, or, admitting the dis- 
tinction, that the jury must form its estimate of character 
without evidence, neither of which positions is tenable. 
Under a general issue of injury to character, evidence of 
general reputation is admissible, and tinder an issue of in- 
jury to character in some particular respect, evidence of gen- 
eral reputation in the respect in which it is attacked is ad- 
missible. So, in actions for criminal conversation (and the 
like), one of the principal grounds upon which the husband 
is allowed to recover damages is that he has been deprived, 
by the wrongful act, of the confidence and affection of the 
wife. But the wrongdoer inflicts a much more grevious 
wrong if he invades domestic peace and conjugal felicity 
than if love and harmony and affectionate intercourse have 
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previously been lost through the misconduct of the husband. 
Compensatory damages are awarded one as actual com- 
pensation for losses sustained, so far as the law can measure 
them by a money standard. The moment the injury occurs 
the injured party becomes entitled to the compensation, and 
the wrongdoer cannot reduce the damages by offering to 
return the property or to do anything else, for when once 
done the injury stands ; it cannot be wiped out, and, though 
it may be redressed, it is not in the mouth of the wrong* 
doer to say what that shall be. But, if the very act which 
causes the injury also causes a benefit, this necessarily must 
be taken into consideration in determining the amount of 
the injury sustained, for injury and benefit cannot be sep- 
arated. The same principle applies if* goods taken by a 
trespasser are taken from the trespasser by the law and 
restored to the injured party, whether the machinery of the 
law is set in operation by a third party or by the tort feasor 
himself. Likewise if, when restored, the owner voluntarily 
receives the goods wrongfully taken, or the proceeds there- 
of. Such facts are admissible, not to absolve the tort feasor, 
but to show that the injured party has sustained less injury 
and is therefore entitled to less damages. 

ILLUSTRATIONS. 

(1) M sues D for the seduction of M's daughter. Is the court 
Justified in permitting the introduction of evidence of the pecuniary 
ability of both parties? Yes. Evidence of the pecuniary ability of the 
defendant is admissible in estimating exemplary damages, for it will 
take a larger sum to punish a rich man and awe other rich men by way 
of example than it would poor men. Evidence of the pecuniary ability 
of the plaintiff is admissible, not to excite prejudice, but to show the 
effect of the injury.172 

(2) In an action for slander, charging P with larceny, D offers in 
evidence, in mitigation of damages, the general had character of P. 
Should both evidence of general bad character of P and his character 
for honesty and integrity be admitted? Yes. Not only are they ad- 
missible to show the animus and diminish exemplary damages, but to 
show that the injury to P's reputation is less because he has little 

i72Grable v. Margrave. 4 111. 372; 
Storey v. Early, 86 lU. 461. 
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reputation. An injured iMirty is entitled only to compenBation for the 
loss he has sustained, and if he has sustained but little loss he is en- 
titled to little compensation.17* 

(8) In an action of tort for seducing P's wife and alienating her 

affections, should D be permitted to introduce testimony; (1) that P has 

cruelly treated the wife, and (2) that the wife has complained of his 

ill treatment prior to the seduction? Testimony as to the second point, 

but not as to the first, is admissible to show that the injury inflicted 

is less than if the husband had not lost the love and affection of his 
wife.iT4 

(4) P sues D for damages for an assault and battery by blows on 
P's head. Should the court instruct the Jury to allow damages for the 
insult and indignity? Yes. They aggravate the tort, increasing the 
mental suffering.175 

(6) An affray takes place between plaintiff and one of the defend* 
ants in the afternoon, and in the evening of that same day defend- 
ant with others goes to P's house and inflicts violence upon him there. 
Should the defendants be allowed to show what took place in the after- 
noon, in mitigation of damages? No, only to show the motive for the 
assault on the issue of exemplary damages, for, otherwise, the result 
would be the trial of several causes in one.^^* 

(6) P sues D in an action of slander for charging her with un- 
chastity. Is D entitled to show the general reputation of P for chastity 
at the time and place where the words are- spoken? Tes. When a per- 
son's character is assailed in a particular respect she must be held 
ready to sustain her general character in that respect, for if her gen- 
eral reputation for chastity is bad she sustains less injury than if un- 
tarnished, and this is put in issue, but a general report in regard to 
some particular crime cannot be received.177 

(7) D takes from P |300 worth of brandy, under a void attachment 
in a suit against M, who has sold the brandy to P with intent to defraud 
his creditors, and while it is still in D's possession he has it attached 
again under a second valid attachment and sold to pay the debts of the 
creditors of M. Is this evidence admissible in mitigation of damages? 
Yes. D is a trespasser and as such liable to pay full damages until 
the second attachment is levied, but when the goods are taken from his 
possession by sanction of law and applied to the owner's debt, or other- 

173 Sayre v. Sayre, 25 N. J. Law it« Currier v. Swan, 63 Me. 323. 

(1 Dutch) 235. "T Duval v. Davey. 32 Ohio St 

' 1T4 Palmer v. Crook, 73 Mass. (7 604; Mahoney v. Belford, 132 Mass. 

Gray) 418. 393. 

175 Smith V. Holoomb, 99 Mass. 
552. 
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wise for his benefit, that may be shown in mitigation of damages, and 
it makes no difference that the- machinery of the law is started by the 
trespasser himself.i78 

(8) P sues his grandfather in trespass for cutting and carrying 
away wood and timber from Fs land. Can the grandfather show in 
mitigation of damages that at the time of the trespass P is a minor but 
that the grandfather has settled with P's mother, who is his guardian, and 
that she has applied the money to his benefit? Tee. This decreases the 
amount of injury P sustains.^^* 

(9) D takes possession of P's part of a mill, under an attachment, 
but wrongfully, as the attachment does not cover the mill, but while 
in possession he and his cotenants tear down the old mill, which is 
practically worthless, and build a new one in its stead at a cost of two 
thousand dollars, using as much of the old mill as possible. P sues D 
in trespass. Are these benefits to be taken in mitigation of damages? 
Tes. P can recover only nominal damages.iso 

(10) D places an embankment of earth on a lot belonging to P 
and used as a pasture, the rental value of the part covered for the time 
covered being forty dollars. P uses the earth in grading other parts 
of the lot. Can P recover the cost of removing the earth? No. The 
benefits to the land of placing the earth on it are to be considered, as 
a method of determining the actual damage.^i^i 

(11) P, as sheriff, wrongfully levies upon a stock of goods claimed 
by S as assignee, and while under his control the goods are accidentally 
destroyed by fire. The goods are insured and S recovers their full 
value from the insurance companies. Is S, in his suit against P, limited 
to damages for detention up to the time of the fire? No. P must ac- 
count for their full value. He has no concern with any contract S may 
have. S recovers but once for the wrong done hlm.i82 

(12) P sues D for damages for injuries sustained by falling through 
a trapdoor in D's storeroom. P is nursed by a brother and sister, who 
give their services. Is testjmony as to the value of the services of 
nurses admissible? Tes. P is entitled to recover what such services 
are reasonably worth.is* 

(13) In a suit in tort against a physician for slander in falsely 
telling P*8 workmen that their is arsenic in silk furnished by him for 

iT« Hopple V. Hlgbee, 23 N. J. iszPerrott v. Shearer, 17 Mich. 

Law (3 Zab.) 342. 48. 

i7» Torry v. Black, 58 N. T. 185. i8» Brosnan v. Sweetser, 127 Ind. 

180 Jewett V. Whitney, 43 Me. 242. 1, 26 N. E. 555. 

181 Mayo V. Springfield, 138 Mass. 
70. 
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them to work with, and thereby causing them to leave his employment, 
P claims to recover for the trouble he has been to in determining whether 
or not there is arsenic in the silk. He is working for his company on 
a salary and his company makes no deduction for time lost. Is P en- 
titled to recover from D irrespective of the state of things between him 
and his company? Yes.i^^ 

184 Elmer v. Fessenden, 154 Mass. 
427, 28 N. E. 299. 



CHAPTER VIII. 

PRINCIPAL CONTRACTS AFFECyiNG PROPERTY. 

I. Sabstantial damages for breach of principal contracts affecting prop* 
erty, § § 33-39 

A. Annuity, § 34 

B. Coayeyanoe, § 35 

C. Insurance, § 36 

D. Lease,' § 37 

E. Loan, § 38 

F. Sales, § 39 

§ 33. In actions for breaches of contracts the damages are 
the net value of having the contracts performed, or, 
if this is incapable of proof, the value of the losses 
sustained, with the value of such other injuries as 
are within the contemplation of the parties ; unless 
the damages are liquidated, when the amount re- 
coverable is the stipulated sum.^ 

The mere statement of the above rule shows that in con- 
tract actions the damages recoverable are compensatory; 
exemplary damages are not recoverable, except in the one 
case of breach of promise of marriage. If there is no act- 
ual injury caused by the breach of a contract the recovery 
is limited to nominal damages, but the mere breach causes 
such legal injury that some compensation must be awarded 
for the purpose of vindicating the right. Otherwise, in con- 
tract actions, damages are substantial. Direct damages are 
always recoverable, and consequential are recoverable, when 
the injuries caused by the breach, though not usual, yet may 
reasonably be said to have been in the contemplation of the 
parties at the time of making the contract as the probable 
result of its breach. The elements of injury occasioned by 
breaches of contracts are generally the loss of bargain and 
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the loss of the use of money, but there may result from the 
breach of some contracts loss of time, loss of profits and ex- 
penses, and, in the anomolous wrong of breach of promise 
of marriage, mental suffering is an element of injury. The 
damages may be measured by the parties in advance, under 
certain circumstances, or they may be measured by the rules 
created by law. Entire damages are sometimes recoverable, 
as explained in section 30, but the questions of limited in- 
terest and aggravation and mitigation do not arise. 

Up to this point we have been considering the funda- 
mental rules of damages. During the remaining chapters of 
this book we shall undertake to apply these rules to the vari- 
ous torts and breaches of contracts that come before the 
courts for decision. The distinction between contract ac- 
tions and tort actions is so fundamental that they will be 
given separate treatment. Wrongs violating the diflferent 
antecedent rights also naturally fall into separate groups, 
and so far as possible these natural classiiications will be 
preserved. 

§ 34. Substantial damages for the failure to pay an instal- . 

ment of an annuity are the amount of the instal- 
ment with legal interest from the time due. 

According to English law interest is allowed only in case 
of an annuity for the maintenance of the annuitant. If the 
annuity is personal it is enforced through an action of debt, 
or of covenant if the promise is in the form of a covenant; 
if it is a charge on land equity will decree a sale and set 
aside enough money to produce the annuity." 



18B 



§ 35. The substantial damages for the breach by the vendor 
of a contract to convey, or by the vendee of a con- 
tract to purchase, real property, arc the difference 
between the contract price and the value of the 
same at the time of the breach, with legal interest 
from that time, and the value of any expenditures 

i85WapleB V. Waplee. 1 Har. Pa. 478, 19 Atl. 564; Sutherland on 
(Del.) 399; Brotzman Estate, 133 Damages, § 344. 
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made in reliance on performance and the value of 
the loss of profits of a resale contemplated by both 
parties. 

This rule is in harmony with the object of all damages 
in contract actions; to place each party in the same posi- 
tion he would have been in had the contract been performed. 
If the market value advances the purchaser gets the benefit 
of it ; if it falls the seller gets the benefit of it. The vendee 
is entitled to have the thing agreed for at the contract price 
and to sell it for any increased value it may have attained, 
but the vendor is entitled to have the vendee take it at that 
price even though it can be resold only for a lower price. 
Any other rule would not do justice to either party, but this 
is fair to both. The elements of injury are the loss of bar- 
gain, the measure for which is value, which in transactions 
of this sort is the difference between the contract price and 
the market value at the time of breach, and, the loss of the 
use of the money representing the value of the bargain, the 
measure for which is interest. If the vendee has paid any 
part of the purchase price, that is also recoverable, with 
interest during the time the vendor has had the same. The 
vendee cannot recover the purchase price paid when the 
failure of performance is due to his own wrong, but only 
when the vendor is in default, or the contract is voidable. 
Consequential damages are rarely allowed in actions for 
breaches of contracts relating to the conveyance or purchase 
of land. Ordinarily the only injury sustained is the loss of 
bargain, by either the vendor or the purchaser. If the value 
falls below the contract price, the vendor can only recover 
nominal damages for breach by the vendee, while the vendee 
can recover the difference between the contract price and 
the market value for breach by the vendor. If the value 
rises above the contract price, the vendor can recover the 
difference between the contract price and the market value, 
in case of breach by the vendee, while the vendee can re- 
cover only nominal damages, except any part of the purchase 
price paid, in case of breach by the vendor. But sometimes 
other injuries are occasioned, and when they come within 
the rules of consequential damages in contracts, damages 
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are recoverable therefor, upon being specially pleaded and 
proved. Expenses may be incurred by either party in part 
performance of his obligation, before breach by the other 
party, or the purchaser may already have negotiated a re- 
sale of the property and notified the vendor of this fact. If 
the vendor merely delays performance and the vendee sub- 
sequently accepts a conveyance, the measure of damages is 
the difference in value betvi^een the time when it is made and 
when it should have been made, and, if meanwhile the vendee 
is kept out of possession, the rental value of the property 
during the period of delay. 

Yet, simple and just as this rule seems to be, it has not 
been adopted by all of the courts. According to the English 
decisions, all that the vendor can recover is nominal dam- 
ages, and all that the vendee can recover is any part of the 
purchase price paid and interest thereon. Such a rule does 
not attempt to place the parties in the same position they 
would have been in had the contract been carried out, so 
far as money can accomplish this, but rather it attempts to 
put them in the same position they would have been in had 
they never contracted at all. It is contrary to the general 
theory of damages and it is impossible to see any good 
reason for it. Sometimes the English decisions are dis- 
tingushed from the general holding of the American by the 
fact of the uncertainty of titles in England. Still more in- 
explicable, if not vicious, is a rule that would permit the 
vendor, by tender of a deed, to recover the price and keep 
the land. The vendor should recover the purchase price 
only when the title has passed, that is, when there is not only 
a tender but an acceptance of the deed. The rule here adopt- 
ed has everything to commend it. Some authorities attempt 
to draw a distinction between cases where the vendor acts 
in good faith and where his conduct is tainted with fraud, or 
bad faith, but, while misconduct may render the contract 
voidable on the ground of fraud or give a cause of action for 
deceit, it cannot alter the effect of the contract itself, or the 
rule by which damages should be assessed. 
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ILLUSTRATIONS. 

(1) P, at auction, buys of D a rent of 26 lbs. 1 s. per annum for 
thirty-two years for 270 lbs, and pays a deposit of 54 lbs. D cannot 
make out the title. The case arises in England. What is the measure 
of P's damages? He is not entitled to recover anything for the fancied 
goodness of the, bargain lost, but only the deposit with interest thereon, 
according to English holdings.i8e 

(2) In the state of New York D agrees to convey to P certain 
land, thinking she and her minor children have the title and can con- 
vey the same, but she is unable to do so. Is P entitled to recover the 
difference between the contract price and the value of the land at the 
time of breach? Not according to the New York decisions, as in this 
respect they follow the English.i^^ 

(3) L sues H to recover damages for not conveying certain tracts 
of military lands, which H has agreed to convey upon L's discharging 
certain incumbrances, and this L has done. In assessing the damages, 
what is the measure of damages? The difference between the contract 
price and the increased market value at the time of breach. This is the 
general rule in the United States, and the rule announced by the supreme 
court of the United States.i88 

(4) H, in writing, contracts to convey to K certain real estate 
for the price of |2,500, one-third to be paid down and the other two- 
thirds in equal instalments. K pays down the first instalment, and two 
years after the other two instalments become due H sues for the amount 
thereof with interest. Should he recover this sum as the measure of 
his damages? No. As he did not sue at once after the second instal- 
ment became due, but has waited until the third is due, both become 
dependent obligations, and since because of the two years' delay specific 
performance will not lie, he cannot now recover the purchase price and 
keep the land too, but must sue for breach of contract, when the 
measure of his damages is the difference between the contract price and 
the market value at the time of breach, with interest, against which 
K is entitled to offset the amount of his first payment, in the absence 
of other stipulation.is® 

(5) P purchases certain land from D, pays down $1,000, and prom- 
ises to pay $9,250 more upon receipt of deed. D cannot give clear title 
and at that time the property is worth $10,000. Is P entitled to recover 
$1,000 and interest? Yes, if he sues in quasi contract. He has sustained 

isopiureau v. Thornhill, 2 W. BL JsoHogan v. Kyle, 7 Wash. 595, 

1078; Bain v. Fothergill, L. R. 7 H. 35 Pac. 399; McGuinness v. Whalen, 

L. 158. 16 R. I. 558, 18 Atl. 158; Allen v 

i87Margraf v. Muir, 57 N. Y. 155. Mohn, 86 Mich. 328, 49 N. W. 52; 

18* Hopkins v. Lee, 19 U. S. (6 Warren v. Wheeler, 21 Me. 484. 
Wheat.) 109, 5 Law. Ed. 218. 
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no further injury, for the land is worth less than the contract price. D 
has no cause of action for the difference between the contract price and 
the market value, for P has not broken the contracti^o 

(6) W contracts to sell land to K, and in order to consummate the 
contract and as a part thereof W agrees to take up a mortgage on the 
land before its maturity. W takes up the mortgage, but in order to do 
so has to pay the full amount, at an expense of the intermediate un- 
accrued interest. Tben K refuses to perform. Is this expense an ele- 
ment of injury for which W may recover? Yes. It is within the con- 
templation of both parties.ioi 

(7) A contracts in writing to sell land to B for one thousand dol- 
lars. B contracts to resell the same land to C for fifteen hundrad dol- 
lars. A refuses to perform his contract. In addition to the difference 
between the value of the land at the time of breach and the contract 
price, is B entitled to recover the loss of profits which he might have 
made from this resale? Not unless A is notified of the resale contract 
at the time of making his contract.i(»2 

§ 36. The substantial damages for breach of a contract of 
insurance against any risk other than death, or per- 
sonal injury, are the value of the property de- 
stroyed, not to exceed the amount of the insurance, 
if the contract is open or if the contract is valued, 
provided the loss is partial, and the amount of the 
insurance, if the contract is valued and the loss is 
total, with legal interest in all cases from the time 
the amount of the insurance is payable (and some- 
times by statute, attorney's fees). 

The substantial damages for the breach of a life in- 
surance contract, whether before or after due, are 
the amount stipulated, together with any dividends 
or profits that may be due thereon, with legal in- 
terest (and by statute in some states, attorney's 
fees), subject to any set-off or counterclaim in 
favor of the insurer. 

Insurance is a contract, and so far as the matter of dam- 
ages is concerned is to be governed by the general rules that 

"oDoherty v. Dolan. 65 Me. 87. 192 Lynch v. Wright, 94 Fed. 703; 

i»i Kelley v. West, 36 Minn. 520. Violet v. Rose, 39 Neb. 660, 58 N. 

32 N. W. 620; Hurd v. Dunsmore, W. 216. 
63 N. H. 171. 
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apply to breaches of contracts. Direct damages are re- 
coverable, and ordinarily nothing but direct damages are re- 
coverable, because there are no injuries calling for conse- 
quential damages, but when there are such injuries conse- 
quential damages are recoverable as in other contracts. The 
insurance contract creates an obligation to pay a sum of 
money upon the happening of an uncertain event, and when 
that event happens the money becomes due, as a debt, and 
if it is not paid a remedial right to damages arises. This in- 
cludes the amount due with interest from the time due. The 
person who has this right does not recover the difference 
between the contract price and value but the amount prom- 
ised in the contract. All that the law undertakes to do is 
to place the party injured in the same position as he would 
have been had the contract been performed. In life insur- 
ance the amount due is a stipulated sum, and this is the case 
in fire and marine insurance when a valued policy is written. 
The latter sum is sometimes spoken of as liquidated dam- 
ages, but that is not the appropriate term. Liquidated dam- 
ages are damages measured in advance by the parties for the 
injuries caused by a breach of contract ; the sum agreed upon 
in a valued policy, or contract, of insurance, does not relate 
to the breach but to the performance of the contract. The 
amount due in open fire insurance in case of total loss is the 
value of the property destroyed at the time of such destruc- 
tion, not the difference between the value of the land before 
and after the fire, and, in case of partial loss, the difference 
between the property whole and damaged. 

Aside from life insurance the subject-matter of insur- 
ance contracts is indemnity, and because of public policy can 
be nothing but indemnity. The person insured has the right 
to indemnity for all losses resulting as a natural and probable 
consequence from any risk insured against, but this is a 
very different thing from consequential damages. Injuries 
caused by breach of contract do not arise until after breach. 
Direct damages, or consequential damages, are recoverable 
only for injuries flowing from the breach. The losses which 
are the subject-matter of the contract of insurance occur be- 
fore breach and are caused by some independent force and 
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not by the party who has to pay damages. They concern an- 
tecedent rights ; damages, remedial. What losses indemnity 
is promised for are determined on somewhat the same princi- 
ples as are consequential damages in tort actions, but there 
the analogy ceases. This distinction is not always noticed 
and therefore the confusion in some of the text-books and 
decisions; but the distinction is fundamental, is liable to make 
the difference between victory and defeat in a lawsuit, and 
it should not be forgotten. First, the contract must be in- 
terpreted. What the subject-matter of the contract is must 
be determined. The extent of the insurer's promise must 
be ascertained. Then, if the insurer refuses or neglects to 
perform his promise, and only then, does the question of 
damages arise, and in the determination of this latter ques- 
tion the rules as to direct and consequential damages are 
those peculiar to contract remedies. 

In the case of life insurance, and in case of total loss 
under a valued policy of any kind, the amount the insurer 
is to pay is settled by the agreement of the parties, and if 
the insurer does not pay it when it is due, he is guilty of 
breach of contract, and that sum with interest thereon from 
the time due is the measure of damages. But, in other forms 
of insurance, the amount the insurer has promised to pay 
is not a definite sum, but indemnity not to exceed a named 
sum, and consequently, before he is bound to pay any specific 
sum. it must first be determined, and when that is done, if 
the insurer does not pay the amount thereof, he is guilty 
of breach and damages are measured as in the case of life 
insurance. There may be a breach prior to the time of final 
performance, but the amount of the recovery pro rata is gov- 
erned by the rules above set forth. 

ILLUSTRATIONS. 

(1) J issues a policy insuring V against loss or damage by breakage 
of plate glass, but it is provided that he shall "not be liable to make 
good any loss or damage which may happen by or in consequence of fire." 
During the life of the policy the plate glass is destroyed by an ezploBion 
of gas generated from gasoline in a rear room and ignited by a match. 
Is J liable for the breakage of the glass? Construing the contract ac- 
cording to the general rules, J has promised to indemnify V for just this 
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sort of a loss, and it is within, not outside, the contract, for he has 
promised to iMiy for all losses resulting as a natural and probable conse- 
quenoe of explosion. V, then, has an antecedent right to this indemnity, 
and if J fails to pay it V is entitled to this amount as compensatory dam- 
ages for his injuries, plus interest from the time due and the value of 
other injuries sustained by reason of the breach.^f^s 

(2) M insures L against loss or damage by fire to a building and 
machinery which L owns. A fire occurs in one part of the building, 
causes a short circuit on some wires, and this in turn causes damage 
in another part of the building. Is M liable for the latter loss? Accord- 
ing to the contract M has promised to indemnify L for such a loss as 
this, as it is the natural and probable consequence of the fire, but the 
breach of the contract arises only when M refuses to make payment. 
The damages for the breach of the contract are the amount pfomised, 
or the value of the property destroyed, with interest from the time M 
should have made payment. ^^^ 

(3) P sells land, reserving the ownership of the buildings for a 
certain time, with the right of removal within tjiat time, and thten in- 
sures the buildings with D for |2,400 against loss by fire. The day 
before the expiration of the time for removal the buildings are destroyed 
by fire. D refuses to indemnify. Can P recover the actual cash value 
of the buildings without regard to the fact of removal? Yes. That is 
D's promise, and for failure to perform that promise that is the measure 
of damages. If the value of P's interest is $2,400 he will recover that 
amount, with interest.i<^s 

(4) P has his house and furniture insured by D against loss by 
fire not to exceed the sum of $1,300. The property is worth more than 
this, and is injured by fire to the amount of $1,300. On refusal of D to 
settle, what is the measure of P's damages? $1,300. There is no deduc- 
tion because the property is not totally destroyed, so long as the value 
of the loss does not exceed the amount of the policy. i9« 

(5) D issues to P a fire insurance policy for $800 on his dwelling 
house, "to make good all loss or damage not to exceed the sum insured." 
payment to be made after proofs. If D refuses to settle after loss and 
proofs, what is the measure of damages? Not the sum insured, but the 
actual value of the loss, for this is an open policy.i»7 

i93Vorse V. Jersey Plate Glass los Washington Mills Mfg. Co. v. 

Ins. Co., 119 Iowa, 555, 93 N. W. Weymouth & B. Mut. Fire Ins. Co., 

569; Ermentrout v. Girard Fire & 135 Mass. 503. 

Marine Ins. Co., 63 Minn. 305, 65 loo Underbill v. Agawan Mut. Pire 

N. W. 635. Ins. Co., 60 Mass. (6 Cush.) 440. 

iM Lynn Gas & Elec. Co. v. Mer- 107 Farmers' Ins. Co. v. Butler, 38 

iden Fire Ins. Co., 158 Mass. 570, 33 Ohio St. 128. 
N. E. 690; Scripture v. Lowell Mut. 
Fire Ins. Co.. 64 Mass. (10 Cush.) 
356. 
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(6) D issues a policy of insurance for the amount of three thous- 
and pounds on P's ship, valued in the policy at seyenteen thousand five 
hundred pounds. There is a total loss. If D is guilty of a breach of con- 
tract, what is the measure of damages? The amount of the policy. This 
is a valued policy.i^s 

(7) A life insurance policy, issued by D to P, is payable ninety 
days after receipt of proofs of loss. P asks for forms to make out proofs 
of loss, but is informed by D that it refuses to recognise any liability. 
Is P entitled to interest on the amount due? Tes, on the face of the policy 
from a day ninety days after the communication of the refusal of pay- 
ment.i»» 

(8) A decree is granted directing an assessment to be ordered by D, 
a life insurance association, for the payment of a claim of P. Is a Judg- 
ment held by D against P to be allowed as a set-of( against the amount 
realized from the assessment ordered? Yes.^oo 

§ 37. The substantial damages for breach of a contract 
of lease are the difference between the rent to be 
paid and the actual rental value of the premises 
at the time of the breach, for the balance of the 
term, with legal interest on that sum from the 
time of breach, together with the value of the loss 
of time caused thereby and expenditures incurred 
in part performance or reliance upon the contract 
and any other pecuniary injuries, if within the 
contemplation of the parties. 

The measure of damages in cases of breaches of leases is 
practically the same rule that applies in cases of breaches of 
contracts to convey or purchase. Here, again, there is a 
diflference between the English holding and that of most 
American cases. The proper way to regard a suit for a 
breach of a contract of lease is that compensation should 
be allowed for the injury thus caused. Some courts maintain 
that there can be no such action, that either the contract 
is rescinded or kept alive, and that in the latter case the 
lessor is entitled to recover the amount of rent promised 
but any one pursuing this path of thought soon finds him- 

i»8 Irving V. Manning, 1 H. L. Co. v. Public Parks Amusement 

Cas. 287. Co., 63 Ark, 187. 37 S. W. 959. 

i»» Unsell V. Hartford L. ft A. 200 pray v. Life Indemnity ft Sec. 

Ins. Co.. 32 Fed. 443; Phoenix Ins. Co., 104 Iowa, 114, 73 N. W. 485. 
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self lost in labyrinthine mazes of confusion. Treating the 
wrongful act of either party as a breach and allowing com- 
pensation therefor, the difference between the rent to be 
paid and the actual rental value ordinarily affords indemnity 
for all injuries. If the rental value exactly equals the rent 
promised, neither party sustains any actual injury, and only * 
nominal damages are recoverable; but, if the rental value 
is below the contract price, the lessor, if the lessee is in 
default, can recover actual damages, and if the rental value 
is above the contract price the lessee can recover actual 
damages, if the lessor is in default. As this sum is de- 
terminable at the time of breach, interest is allowed on that 
sum from the time of breach. Other injuries may also be sus- 
tained. The lessee may suffer loss of time in waiting to go 
into the occupancy of the premises, or either party may incur 
expenditures in part performance, and if these are within 
the contemplation of the parties at the time of making the 
contract as the probable result of a breach, and are specially 
oleaded, compensation is recoverable therefor. Entire dam- 
ages are recoverable, as the wrongful act of the defendant 
is of such a nature as to constitute an entire breach of the 
contract and the future damage can be ascertained with 
certainty, though the consequence is continuing. If the 
premises remain vacant through no fault of the lessor, he 
can recover the rent reserved for the unexpired portion of 
the term. 

The question of specific performance does not belong to 
this discussion, and the measure of damages for breaches 
of covenants will be considered later. Where there is an 
actual eviction of the tenant by a landlord, other elements 
of injury may be considered in the estimation of damages. 
Physical pain, mental suffering, injury to goods, loss of 
crops, and loss of profits, where it appears with reasonable 
certainty that they are the result of the lessor's wrongful 
act, may under such circumstances become elements of in- 
jury. 

ILLUSTRATIONS. 

(1) D eaters into a written agreement with P to rent the C hotel to 
P for the term of six years for the rental of $2,000 a year. A few days 

Law of Damages — 8. 
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before the time set for the commencement of the leti,se P goes to the 
town in which the hotel is located and takes with him a young man 
who is engaged to act as clerk, with the knowledge of D. D breaks his 
contract. What is the measure of damages? The difference between the 
rent to be paid and the actual rental value of the premises, plus the value 
of the loss of time and expenditures incurred.201 

(2) A lessee repudiates his lease and thereafter the lessor makes 
every effort to rent the property to other tenants but without success. In 
a suit for breach, what is the measure of damages? The difference be- 
tween the rent agreed upon and the actual rental value for the balance 

of the term, which is nothing. Hence the full rental price is recover- 
able.202 

(3) D agrees to make and makes a lease to P for ten years of cer- 
tain lands on which to plant and cultivate a peach orchard. After P 
has been in possession two years and planted the peach trees, D evicts 
him. Is P entitled to recover for the probable profits from the orchard? 
No. These are too uncertain and speculative.208 

(4) P leases certain real estate to D for a specified period of five 
years for an annual rental of $3,000. D abandons the contract and refuses 
to carry it out; and after giving D notice P puts the lease up at public 
auction, and himself as the highest bidder bids it in for $1,450 per annum. 
What is the measure of P's damages? The difference between what he is 
to receive under the violated contract and what he does receive from the 
sale, or $1,550 per annum. The amount received at a public or private 
sale fairly made after due notice is prima facie the true value.204 

(5) D contracts to lease premises to P knowing that P intends to 
occupy them as a drug store. P has fixtures made, and also purchases a 
stock of perishable goods. D breaks his contract, and P has to sell his 
fixtures and goods at a loss. What is the measure of damages? The 
difference between the rent reserved and the actual rental value of the 
premises for the term, and also the value of the loss on the fixtures. The 
loss on the goods is not an element of injury, for it could not have been 
anticipated.2os 



201 Hall V. Horton, 79 Iowa, 352, 
44 N. W. 569; Alexander v Bishop, 
59 Iowa, 572, 13 N. W. 714; Cleve- 
land, etc., R. Co. V. Mitchell, 84 111. 
App. 206; North Chicago, etc., R. 
Co. V. Le Grand Co., 95 111. App. 435; 
Kellogg V. Malick, 125 Wis. 239, 103 
N. W. 1116. Contra, Gas Light & 
Coke Co. V. Towse, 35 Ch. Div. 519, 
543. 



302 Minneapolis Baseball Co. v. 
City Bank, 74 Minn. 98. 76 N. W. 
1024. 

203 Rhodes V. Baird, 16 Ohio St. 
573. 

204 James v. Kibler's Adm'r, 94 
Va. 165. 20 8. E. 417; Scheelky v. 
Koch, 119 N. C. 50, 25 S. E. 713. 

206 Priedland v. Myers, 139 N. Y. 
432, 34 N. E. 1055. 
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(6) P, who is in business, for the purpose of continuin^^ the same 
business, of which fact D has notice, leases premises from D» who 
covenants to give possession on a certain date, but is unable to do so 
on that date, because another tenant is lawfully in iK)8session. P has 
paid down $41, and has placed in the store some goods which he has 
to remove at an expense of |14, and has lost trade because unable to 
find another store. The rental value is also worth $200 more than the 
price he is to pay for the premises. What is P's measure of damages? 
The value of the money paid down, the expense of moving, the differeace 
between the agreed rent and the rental value, and the loss of profits, with 
legal interest.206 

(7) D leases premises from P, and covenants to surrender them in 
as good condition at the end of the term as they are in in the begin- 
ning, but when he leaves he removes some of the fixtures. What is P's 
measure of damages? The sum which will put the premises in the condi- 
tion in which D is bound to leave them« allowing for reasonable use and 
wear.»o7 

§ 38. The substantial damages for breach of a contract to 
loan money are the difference between the con- 
tract rate and the legal rate of interest, provided 
the contract rate is one allowed by law, unless the 
contract of loan is made for some special purpose 
known to both parties, when the value of the loss 
of time, loss of bargain, or of expenses, is recov- 
erable. 

On a contract for the mere pa3anent of money the 
substantial damages are the unpaid principal with 
the stipulated interest, up to maturity, and after 
maturity the legal rate of interest, imless the obli- 
gation to pay money relates to some special ob- 
ject, other than the discharge of the debt, known 
to both parties, when the value of the loss of time, 
loss of reputation, loss of bargain, or of expenses, 
is recoverable. 

Failure to make a loan or to pay money may embarrass 
a prospective borrower, or a creditor, and he may suffer 
losses for which interest is a very inadequate compensa- 

«o« Poposkey v. Munkwitz. 68 Wis. 207 Watriss v. First Nat. Bk., 130 
322; 32 N. W. 35; Cohn v. Norton, Mass. 343. 
57 Conn. 480, 18 Atl. 596. 



116 CONTRACTS AFFECTING PROPERTY. § 38 

tion, but such losses are remote unless the contract is made 
with special reference to them. In legal contemplation 
money is always in the market and procurable at the legal 
rate of interest, and just as a vendee is limited to the market 
value of a commodity which is the subject of contract, so 
the creditor and prospective borrower are limited respec- 
tively to principal and interest, and interest. The difference 
in damage for the breach of a contract for the sale, or pur- 
chase, of merchandise, and the breach of one to advance, or 
repay, money loaned, is indistinguishable. The lending of 
money is as much of a business as the selling of goods. Gen- 
erally the amount of damages that can be recovered for 
breach of a contract to sell goods at a certain time, place 
and price, is the difference between the contract price and 
the market value at the time and place of delivery, because 
this enables the purchaser to make himself whole by going 
into the market and supplying himself. But, if for any 
reason he cannot do this, the reason for the rule ceases. 
Under no circumstances is a person entitled ta recover 
damages from another for injuries which with reasonable 
exertion and trifling expense he might avoid. The rate of 
interest is fixed by law; a lender cannot charge more than 
the rate thus allowed, and generally contracts bear the legal 
rate of interest. But as the least damages one can recover 
for a clear violation of a legal right are nominal damages, 
nominal damages are recoverable though there is no dif- 
ference between the contract and the legal rates. If the 
contract rate is less than the legal rate, in case of breach 
of a contract to loan, there arises a possibility of recovering 
substantial damages. These, however, must be only the 
direct damages, the difference between the contract and legal 
rates if the borrower sues, and the principal and legal in- 
terest if the creditor, unless the contract is made for some 
special purpose, when damages are recoverable for the losses 
occasioned from the failure to accpmplish the special pur- 
pose, if they are specially pleaded. If a promise is to pay in 
property, instead of money, the measure of damages is the 
market value at the time and place of delivery. Consequen- 
tial damages are almost invariably excluded in the case of 
a breach of a contract either to loan or to pay money, not 
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because in such a case damages are not recoverable for all 
injuries that may reasonably be supposed to have been with- 
in the contemplation of the parties as the probable result 
of a breach, but because it is ordinarily impossible for the 
parties to contemplate any other injuries to be caused by a 
breach than the loss of the use of the money promised, or 
the loss of the money and the use of it, as the case may be. 

Commercial paper comes within the general rules herein 
announced, and for breach of contract the measure of dam- 
ages is the face of the note or bill, that is, the sum promised 
or ordered with the agreed interest up to the time of breach, 
and legal interest from the time of breach. A bona fide 
holder of commercial paper is protected against equitable 
defenses and can recover when the payee might be unable 
to recover. 

The rule above announced, as to the amount of interest 
recoverable as damages on overdue contracts, is the major- 
ity holding. For a further discussion of this question, see 
section 28. 

ILLUSTRATIONS. 

(1) D agrees to pay P on a certain date $4,000 in gold with interest. 

What is the measure of P's damages on failure of D to pay when due? 

The amount of money agreed to be paid and legal interest from that 

time. But, if the agreement is to pay or deliver a certain quantity and 

quality of a commodity, upon failure to perform the promisee is entitled 

to recover the market value of the article at the time and place of de- 
livery.208 

(2) P, a saloonkeepr, having a chattel mortgage of $600 on his fix- 
tures, contracts with D to borrow $700, $100 cash and $600 to be paid 
the first mortgagee, and P executes and delivers to D a chattel mort- 
gage for $700. D fails to pay off the $600 mortgage and it is foreclosed 
and the property sold. The value of the property is $1,080, and the ex- 
pense of foreclosure which P has promised to pay in the first mortgage 
is $50. What is the measure of damages for breach of the second con- 
tract by D? $430; the difference between, the value of the property and 
the incumbrance upon it with the expense; but, if the borrower has no- 
tice of the refusal to loan in time to procure the money elsewhere, there 
is no recovery of substantial damages.200 

208 Murray v. Gale, 52 Barb. (N. 209Doushkess v. Burger Brew. 

Y.) 427; Mason v. Callender, 2 Co., 20 App. Dlv. 375, 47 N. Y. 

Minn. 350; Phillips v. Ocmulgee Supp. 312; Lowe v. Turpie, 147 Ind. 

Mills, 55 Ga. 633. 652, 44 N. E. 25, 47 N. E. 150. 
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(3) D promises to loan P |50,000, to be repaid on demand, azid then 
breaks his contract. P desires the money for a corporation, and because 
he does not get It gives |300,000 worth of stock as a bonus to make an- 
other loan. What Is P entitled to recover? Nominal damages. There 
can be no direct substantial damages in the case here set forth, for the 
lender could compel the repayment of the money forthwith, and there can 
be no consequential damages, for the loss of the stock is not anything 

that D had any reason to anticipate at the time he entered Into the 
contract.210 

(4) D promises to loan P |500 for the term of five years on ten 
per cent interest, but breaks his contract. As a consequence P loses 
the purchase of a farm at the price of $550. P claims the farm Is worth 
$2,500. Is he entitled to recover for the loss of this purchase? No. In 
order to obtain such a recovery P would have to show that he has a 
binding contract for purchase, that D knows this fact at the time of his 
promise, and with such knowledge agrees to loan the money to buy the 
farm, that there is a breach, and that by reason of such breach P loses 
the trade.211 

(5) A bank in which D has a standing deposit refuses payment of 
checks on four difTerent occasions. The checks are dishonored and pro- 
tested, and in addition D's credit is impaired and he sustains mental 
anxiety and Injury to his feelings. What is the measure of damages In 
a tort action by D against the bank? As this is an action in tort. Injury 
to the feelings and mental sufFering and malice are all elements of in- 
jury; but. In any event, D is entitled to damages for his actual money 
loss, which would include expenses paid because of the protest and the 
value of the loss of credlt.212 

(6) There is a breach of an agreement to loan money to the owner 
of land to redeem it from a mortgage. Only nominal damages are re- 
coverable, as the actual loss is too remote.213 

§ 39. The substantial damages for breach by either the pur- 
chaser or seller of a contract to sell personal prop- 
erty are the difference between the contract price 
and the value of the property to be sold, or, if it 
has no value, the cost of producing it, at the time 
and place of delivery, with legal interest from that 
time, together with the net value of such losses 

210 Kelly V. Pahmey (C. C. A.) 97 212 Davis v. Standard Nat. Bank, 
Fed. 176. 50 App. Div. 210. 63 N. Y. Supp. 

211 Equitable Mortg. Co. v. Thom 764. 

(Tex. Civ. App.) 26 S. W. 276. "» Thorp v. Bradley, 75 Iowa, 50, 

39 N. W. 177. 
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of bargain, profits and expenses as are within the 
contemplation of the parties at the time of the 
contract as the probable result of a breach. 

The substantial damages of the seller in an actual 
sale, and when the promise of payment by the 
buyer is independent, are the contract price, or, if 
there is no contract price, the reasonable value 
of the thing sold, with legal interest from the time 
of default and the value of any other pecuniary 
injuries contemplated by both parties. 

In an actual sale the title has passed. The buyer is the 
owner of the thing sold, and the seller is therefore entitled 
to the exact amount the buyer has promised to pay for it, 
just as much as though the buyer had borrowed that amount 
of money from the seller. If the contract is a sale at the time 
the same is made, the buyer's obligation to pay the full con- 
tract price comes into existence at once. If in the begin- 
ning the contract is a contract to sell, the buyer's obligation 
comes into existence as soon as all promissory and casual 
conditions precedent are performed or happen. So, if the 
buyer, upon sufficient legal consideration, makes an absolute 
promise to pay the purchase price on a fixed date, the seller 
has a right to the same on that date, irrespective of whether 
the title has yet passed or not, and the buyer must seek in- 
dependent redress when the time for performance on the 
part of the seller arrives. But, except where there is an 
independent promise, when the title has not passed the in- 
jury to either party is primarily only the loss of the bargain, 
and the measure of damages for this is the difference be- 
tween the contract price and the value of the thing to be 
sold. If the value exceeds the contract price, the buyer has 
the advantage of the bargain, but if the contract price ex- 
ceeds the value, the seller has the advantage of the bargain. 
Value, as has already been learned, ordinarily conforms to 
market price, but some articles do not have a market price, 
and then some other criterion must be found by which to 
determine the value. For this purpose the price for which 
it has been resold is one guide, but perhaps the best guide 
is the cost of producing the article, allowing the person in- 
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jured to recover the difference between the cost of produc- 
tion and contract price. If the article is bought and sold 
in the market, the market price shows what it would cost to 
put the plaintiff in as good a position as he would have been 
if the contract had been performed. The damages here re- 
ferred to are direct damages, not consequential. 

Suppose that, instead of a contract to purchase chattels, 
a person promises to pay a certain sum of money for labor 
to be performed by another and materials to be furnished, 
it being the purpose of the parties to have the contract 
ultimately result in the sale of a chattel. What is the meas- 
ure of damages? Not the stipulated price, less what the 
laborer might have earned elsewhere in case of breach be- 
fore full performance, as in the breach of the ordinary con- 
tract for services, though this is a contract for labor, for 
the laborer has added value to materials, which are his own, 
and which he still has in his possession, and which he may 
be able to sell to another for more than the first price. Call- 
ing it a case where one has hired another to work for him 
does not change the fact. Not the difference between the 
contract price and the value of the chattels, for they may be 
of more value than the contract price and yet the cost of 
production may be less than the contract price. Some courts 
have held that the best way to solve this difficulty is to per- 
mit the seller, or manufacturer, by tendering the goods in 
conformity with the contract, to pass the title to the buyer, 
and then to permit him to recover the contract price, but this 
is done at the expense of well established principles of law 
as to the passing of title in sales. The better rule is one 
which allows the seller to recover the difference between 
what it will cost him to make and deliver the articles and 
the contract price, if greater than the cost, plus the dif- 
ference between the value of the manufactured, or partly 
manufactured, articles, and the cost of the labor and ma- 
terials bestowed upon them at the time of the breach, if 
greater than the cost of the manufactured articles. Un- 
der such circumstances, if the value of the articles in the 
sellers' possession is greater than the cost of making, all 
that he recovers is the loss of profits; but, if the articles 
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in his possession have no value, he recovers not only for 
the profits lost, but for all the expenses for labor and ma- 
terials which he has incurred because of the contract. If 
the contract is broken before any materials are bought or 
labor bestowed, the measure of damages is simply the dif- 
ference between the cost to make and deliver the articles, 
and the contract price, if greater than the cost. This rule of 
damages not only has the advantage of simplicity; it is 
an application of the general rule and affords just what the 
law of damages always endeavors to afford, indemnity for 
legal injury. The chattels are left in the seller's hands at their 
value, not to exceed the cost of production. But the buyer 
is compelled to pay the seller for every injury he has sus- 
tained. If the seller has sustained no injury, other than the 
mere breach of contract, he is paid only nominal damages; 
if he has lost profits, he is paid for them ; if he has sustained 
a loss from materials bought or used and labor bestowed, 
he is paid for them. But there is no artificial appropriation 
of the chattels to the contract so as to pass the title, when 
in reality something is yet needed to pass the title, the 
consent of the buyer. There is no drawing of a fine dis- 
tinction as to whether the contract is a sale, under the 
statute of frauds, or a contract for work, labor and materials, 
according to the English rule, or New York rule, or Mas- 
sachusetts rule. So far as the injury to the seller, or laborer, 
is concerned, his injury is just the same, whether the con- 
tract is regarded as a contract to sell chattels or a contract 
for work, labor and materials, and under the rule here con- 
tended for he receives compensation for all his injuries. If 
the purchaser breaks his contract before all the labor is per- 
formed by the seller, the latter has no right to increase the 
damages the other will be liable to pay by continuing per- 
formance. His injuries are measured at that time so far as 
expenses are concerned, and any profits he may make on 
these same materials must be deducted by way of substitu- 
tion from the profits the seller is entitled to recover from 
the buyer. 

When the title to goods sold has passed from the seller 
to the buyer, but the seller still has the possession of the 
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goods, in case of breach of contract, the seller is not limited 
to a suit for the contract price. He may sue for the con- 
tract price and keep the goods for the buyer, or he may sell 
the goods and sue the buyer for the difference between the 
price thus received and the contract price, or he may elect 
to keep the goods as his own at their market value, that is, 
the value which has become fixed by the sales of other pro- 
perty of the same kind, and recover from the buyer the 
difference between the market value and the contract price. 
So, when the title has passed, but the seller wrongfully re- 
fuses to deliver the goods, the buyer may not only sue for 
his loss of bargain and consequential injuries, if any, but he 
may at his election sue the seller in conversion and recover 
the value of the goods. If he has not paid for the goods, the 
contract price should be deducted. 

In order to make consequential damages recoverable for 
either party, it must be shown that the losses sustained by 
the breach of contract are within the contemplation of the 
parties at the time of making the contract as a probable re- 
sult of a breach of it. Thus, a man who promises to sell a 
thing, if informed at the time by the buyer that the buyer 
has a chance to resell to a third party at a special price, will 
be liable for the amount which the second contract price 
exceeds the first, though greater than the difference between 
the first contract price and the value of the thing, if the loss 
of the second contract cannot be avoided, and is specially 
pleaded. 

A cause of action accrues only upon default. One party 
must be guilty of a legal wrong before the other has any 
remedial right. The contract must be broken. Ordinarily 
this can occur only when the time for performance by at 
least one party has arrived, and he fails or refuses to perform 
but it may take place in advance of performance by an an- 
ticipatory breach where a party renounces the obligation 
of his contract and the other elects to treat it as a breach 
of contract. When the promises of the parties are concur- 
rent conditions, a tender on the part of one party is neces- 
sary to put the other in default, unless a tender is excused. 
When performance is to take place in instalments, a failure 
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to pay or discharge one instalment amounts to a breach 
of the whole contract, if the other party- so elects and he may 
recover entire damages. When credit is given, the time for 
performance is at the expiration of the term of cre4it. When 
a note is given, the date of maturity is the date of perform- 
ance, and the time when a breach can occur. 

The destruction of the goods which are sold, or to be 
sold, does not affect the question of damages for breach of 
contract, for loss follows title. If the title has passed, the 
seller may sue and recover the contract price in any event, 
and if the goods have been destroyed since the time of the 
passing of title, it is the loss of the buyer. If the title has not 
passed, the destruction of the goods adds nothing to the 
amount which the seller can recover for breach of the con- 
tract of purchase. 

ILLUSTRifVTIONS. 

(1) P agrees to buy $3,000 worth of lumber of D, agreeing to pay 
the $3,000 on a fixed dale and D agreeing to deliver the lumber at a 
certain time and place. P pays the $3,000, and subsequently resells 
the lumber at $1,000 profit, but D refuses to deliver the lumber. P has 
no other market in which to buy lumber. What is the measure of dam- 
ages? The money paid, $3,000, and interest, and the difference between 
the contract price and value, which in the absence of other evidence 
is taken to be $1,000, as there is no market price. These damages are 
recovered as direct damages. The profits of the resale are not recovered 
as profits, which must be within the contemplation of the parties, but 
as evidence of the value of the lumber.214 

(2) D promises to knit for P some 12,000 dozen undergarments and 
deliver them at various times before a certain date. The promise Is 
contained in a letter accepting an offer contained in several orders. At 
the time P has bargained to sell some of the goods to other parties at 
a profit above the market price and notifies D of this fact, and subse- 
quently P sells the rest of the goods to other parties. D breaks his con- 
tract. What is the measure of damages? On all resales within the con- 
templation of the parties, the difference between tlie two contract prices; 
on all others, the difference between the contract price and market 
value, or, if none, the value to P.219 



»i* Trigg V. Clay, 88 Va. 330, 13 216 Jordan v. Patterson, 67 Conn. 
S. E. 434. 473, 35 Atl. 521. 
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(3) D promises to supply large quantities of lumber to P, to be de- 
livered by vessel, and as each cargo is received the buyer to give 
acceptances payable in ninety days. Alter the delivery of one cargo 
D refuses to deliver any more according to the contract, but offers to 
supply all the lumber required to complete the bill at a reduction of 
fifty cents a thousand feet for cash. P stands by his original ootntract. 
What is the measure of his damages? Nominal damages. There is a 
breach of contract but no actual injury, as P could have bought the same 
goods for the same price and the fifty cents reduction equalizes the 
interest for ninety days, and no special damages are recoverable for in- 
juries sustained by reason of inability to pay cash as the injuries are not 
alleged. This is not a case where D could keep on breaking his contract 
indefinitely.2i« 

(4) P sues D to recover for goods sold and delivered, and D sets 
up a counterclaim for damages for the breach of the contract of sale. 
The goods are hotel furniture. P contracts to deliver goods of a par- 
ticular kind especially adapted for this hotel before the 16th of Septem- 
ber, but delivers none until the 30th, some more on the 19th of October, 
some more on the 5th of November, and the balance on the 15th of 
December. D has customers for these rooms, but cannot rent them be- 
cause unfurnished. P knows of the purpose for which the furniture is 
to be used. The rental value is seventy-five cents a day. If these facts 
are specially pleaded, is D entitled to recover for the rental value of his 
rooms while unoccupied? Yes. It is a loss contemplated by the parties 

at the time of making the contract, and It is not one D could have 
avoided.217 

(5) P sues D for breach of contract to deliver two thousand shares 
of capital stock of a certain company. The stock neither has a market 
value nor an actual value. To what damages is P entitled? Nominal 
only, as the question of damages is one of indemnity.218 

(6) P agrees to sell D a soda fountain to be paid for in a sight 
draft and notes, title to remain in P until the notes are paid. D breaks 
the contract. Is P entitled to recover the contract price? No. The dif- 
ference between the market value at the time and place of delivery 
and the contract price.s^B 

(7) P agrees to sell D a manikin for $35, which D agrees to pay, 
|10 when the manikin is delivered at the express office and the rest in 
specified monthly payments, on failure to pay any instalment all to 
become due. After the manikin is delivered at the express office D re- 

2i«Bovee's Adm'rs v. Porter, 22 z^s Barnes v. Brown, 130 N. Y. 

U. S. App. 483. 372, 29 N. E. 760. 

2i7Berkey & Gay Furniture Co. 2i» Tufts v. Bennett, 163 Mass. 

v. Hascall, 123 Ind. 502, 24 N. E. 398, 40 N. E. 172. 
336. 
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fuses to receive it Is P entitled to recover the price? Tes. If a mau 
is willing to contract that he shall be liable for the whole value of a 
chattel before the title passes, there is nothing to prevent his doing so. 
The delivery fixes the right of P to the price.220 

(8) D orders P to make an engine, to be paid for when taken out 
of the shop. P proceeds to make the engine, but before he finishes it 
D countermands the order. Is P entitled to recover in quantum meruit 
for his labor? No. The labor was upon his own materials increasing 
their value and he still owns them. He must sue on the special con- 
tract, and his damages will at least be the difference between the cost 
of producing the engine, and the contract price.221 

(9) P agrees to sell D 100,000 bushels of No. 2 barley at one dollar 
twenty cents a bushel, to be delivered at such time in January as P shall 
elect, and P elects the 12th of January and tenders the receipts for the 
barley, but D refuses to take them. The next day after the contract 
is made D notifies P that he will not comply with its terms. Does this 
notice impose any obligation on P? No. The buyer cannot create a 
breadh of contract in advance of time for performance unless the seller 
chooses to so treat his act. It is only after breach that the party en- 
titled to damages must do everything he can to mitigate the damages. 
While the contract subsists the parties can only be required to do what 
its terms require. Therefore P is entitled to the difference between the 
contract price and value at the time and place of delivery.222 

(10) D contracts to purchase 6,000 tons of steel rails from P, to 
be drilled according to directions to be furnished by D, rolled according 
to pattern, and to be paid for $58 a ton cash on delivery. P buys the 
material necessary to make the rails, but D fails to furnish the drill- 
ing directions and refuses to go on with the contract unless P will 
sell on credit. It would have cost P $50 a ton to have manufactured 
and delivered the rails, giving him a profit of $48,000. He manufactures 
4,000 tons of rails from these materials for $54.60 per ton, but only at 
a profit of $1.60 per ton, or a total profit of $6,400. What is the amount 
of P's damages? $41,600. The difference between the cost of doing the 
work and the price to be paid for it, as the materials manufactured are 
worth more than the cost of production.^^s 

(11) D promises to sell and deliver certain marketable goods in 
certain quantities at specified times to P, but before the day for per- 

220 White V. Solomon, 164 Mass. 228 Hinckley v. Pittsburg Besse- 

516, 42 N. E. 104. mer Steel C!o., 121 U. S. 264, 30 

22iHo8mer v. Wilson, 7 Mich. Law. Ed. 967; Todd v. Gamble, 148 

294. Contra, Shawhan v. Van Nest, N. T. 382, 42 N. E. 982; Roehm v. 

25 Ohio St. 490. Horst, 178 U. S. 7, 44 Law. Ed. 

222 Kadish v. Young, 108 111. 170. 953 ; Kingman & Co. v. Western 

Mfg. Co., 34 C. C. A. 489, 92 Fed. 
486. 
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formance arrives D declares that he will not perform his contract, and 
P elects to treat it as a breach and brings his action. What is the 
measure of damages? The difference between the contract price and 
the market price at the several days specified for performance, not the 
time of breach, leaving to D the right to show any circumstances which 
will entitle him to a reduction. P does not need to treat the contract 
as broken until the time for performance unless he so chooses. D does 
not have a right to have P make other contracts in order to mitigate 
the damages on this.^s* 

(12) P contracts with D to furnish all the nLarble required for 
building the city hall in New York City, estimated to be 88,819', it being 
understood that it will require five years to complete the building. At 
the end of a year and a half, when P has delivered and been paid for 
14,779', D suspends operations and refuses to receive any more materials. 
P has made a subcontract with K to furnish this marble for him, and 
at the time of breach K has on hand 3,308'. What is the measure of dam- 
ages? For the 3,308' the difference between the contract price and the 
cost of producing the materials, plus the difference between the cost of 
producing them and their value at the place of delivery (if less than 
the cost of production) ; and for the loss of profits from the rest of the 
contract, the difference between the cost of producing the marble at 
the time of breach and place of delivery and the contract price, if 
greater than the cost. These profits are the immediate fruits of the 
contract, and therefore cannot possibly be too uncertain. The subcon- 
tract with K has nothing to do with the measure of these damages.^ss 

(13) P sues D for damages for breach of contract to accept a cargo 
of maize at an agreed price. The price of maize has been constantly 
falling. At the time D repudiates the contract the difference between 
the market value and the contract price is 860 pounds; at the time P 
accepts the repudiation 1,557 pounds; at the time the cargo arrives and 
is actually resold 3,807 pounds. What is the rule as to damages? The 
difference at the time the repudiation is accepted, having regard to the 
future day of delivery, but P must act reasonably to avoid losses.22« 

224 Roper V. Johnson, L. R. 8 C. 22« Roth & Co. v. Taysen, T. ft 
P. 167; Brown v. MuUer, L. R. 7 Co., 73 Law T. (N. S.) 628; Roehm 
Exch. 319. V. Horst, 178 U. S. 1, 44 Law. Ed. 

225 Masterton v. Brooklyn, 7 Hill 953. 
(N. Y.) 62. 
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t CHAPTER IX. 

PRINCIPAL CONTRACTS AFFECTING PERSON. 

I 

I. Substantial damages for breach of principal contracts affecting per- 
son, § § 40-47 

A. Employment, § § 40-46 

1. Agency, § 40 

^ 2. Bailments, § 41 

3. Carriers, § 42 

4. Partnership, § 43 

5. Public service, § 44 

6. Professions, § 45 

7. Service, § 46 

B.' Marriage, § 47 

§ 40. The substantial damages for breach by a principal 
of a contract of agency are the contract price, if 
one (less payments received and what the agent 
might thereby reasonably earn in like employ- 
ment for another, where the contract is broken 
I before its termination), or, if there is no contract 

price, the reasonable value of services rendered, 
and reimbursement for all moneys paid and lia- 
bilities incurred within the agent's authority, and 
the value of such profits lost as are certain and 
within the contemplation of the parties, together 
with legal interest. 
The substantial damages for breach by an agent of 
his contract of emplo)rment are the value of the 
increased expense of performance of the contract, 
and all the advantages gained by the agent, 
whether in performance or violation of duty, and 
such loss of profits and expenses incurred as are 
within the contemplation of the parties, together 
with legal interest from the time of default. 
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In a contract of employment of this sort the agent is an 
employe, and therefore is entitled to compensation, and the 
loss of this constitutes his principal element of injury in any 
breach of contract. But the. agent is acting for his principal, 
and if while so acting he incurs any expenses or liabilities on 
behalf of his principal, there is an obligation resting on the 
principal, by contract or implication of law, to indemnify 
the agent, and this may be another element of injury, but it 
is one caused by performance of the contract, not by breach 
of it. It is unusual to have any elements of injury for which 
consequential damages are recoverable, but this sometimes 
occurs, as will be seen in the illustrations given hereafter. 
The agent is entitled to nominal damages for breach of his 
contract of agency if there are no actual losses. The prin- 
cipal is entitled to at least nominal damages for any breach 
of contract, and also to substantial damages for any actual 
losses which he may sustain. The principal is entitled to all 
advantages gained by the agent, whether in performance or 
violation of his duty, because the relationship between the 
principal and agent is fiduciary and the agent holds anything 
which comes into his hands as a trustee for the principal, 
but these losses should be specially pleaded. Consequential 
damages may also sometimes be recovered by the principal 
if specially pleaded, but it is rare that there is any injury 
calling for such damages. Exemplary damages are not 
allowed, either for principal or agent, in a contract action. 

It seems appropriate to treat of tlie rules of agency in 
connection with the rules of damages peculiar to contracts, 
because the relation of agency is created by contract, but the 
relation gives rise to as many tort actions as it does con- 
tract actions, and even when the action is in contract it is 
likely to be an action quasi ex contractu, as where an agent 
sues to recover the reasonable value of his services. A 
multitude of different actions may be brought because of 
some breach of duty in connection with agency. The prin- 
cipal may sue the agent for breach of some duty resting upon 
him as agent, either by law or by contract. In such case, 
whether the suit is in tort or in contract, the question is, what 
are the elements of injury, after it is determined that the 
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agent has violated his contract or committed a tort. The 
agent, or the principal, may sue a third party, or a third party 
may sue the agent, or principal, but, then, the measure of 
damages varies with the contract that is broken, or the tort 
that is inflicted, and the rules do not differ from those we 
have considered and shall consider elsewhere as governing 
those wrongs. An agent is frequently sued for breach of his 
implied warranty of authority, which is another action in the 
nature of quasi contract. When the agent sues his prin- 
cipal for damages for injuries incurred in performing the 
duties intrusted to him, the measure of damages is as an- 
nounced in the propostion. 

When the agent's compensation is not fixed by contract, 
in determining the reasonable value of services rendered the 
jury may take into consideration the agent's skill and ex- 
perience, the nature of the services, the responsibility, the 
customary price for such services and expert testimony. For 
serving beyond the stipulated time when the compensation 
during that time is fixed by contract, the compensation 
thereafter is the original rate. For additional duties, when 
working for an agreed price, there is no extra pay. An agent 
is entitled to recover nothing for an illegal act, or if the 
losses are caused by his own negligence, or misconduct, or 
by an anauthorized transaction. 

An agent is not liable for interest unless he is gnWty of 
default. 

ILLUSTRATIONS. 

(1) B contracts to act as agent for M for the sale of reapers and 
mowers, and by the terms of the contract the compensation which he 
is to receive for services rendered is ten per cent of the amount actual- 
ly collected by him on sales made, nothing to be allowed where a pur- 
chaser fails to pay more than $65. The right to rescind the authority 
is reserved, in which case the agent is to be paid in proportion. M ter- 
minates B's agency. Is B entitled to recover the reasonable value of 
the services actually performed? No. He is bound by the contract 
price, and when he fails to introduce levidence to show to how much he is 
entitled under the contract only nominal damages are recoverable.227 

"TMcCormick v. Bush, 47 Tox. 
191; 1 A. ft E. Enc. 1106rll06. 

Law of Damages — 9. 
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(2) P contracts to enter the service of D to superintend the mason 
work of a mill, the amount of his compensation to be left entirely to 
D's determination after the services are performed. After the services 
are performed D, in good faith, determines that the services are worth 
$2.50 per day. The services are reasonably worth $4 per day. Is P en- 
titled to four dollars per day? No. In the absence of fraud, the amount 
fixed according to the special contract must govern. However, some 
courts hold that the party in whom is vested the power of determining 
the amount of compensation must determine upon a reasonable sum, 
and this should be the construction unless the contract is absolute.228 

(3) J teaches school for a school district without a contract as to 
the amount of his compensation. What Is the measure of his damages? 
The reasonable value of the services performed.220 

(4) A husband, without any special contract, manages his wife's 
estate. Is he entitled to reasonable compensation for his services within 
the agency? Yes.230 

(5) A, in his own name but at the request of B, contracts for B 
to charter a vessel to M for a certain use. B fails to put the vessel 
at M*s disposal, and without waiting to be sued A pays M as damages 
a sum in excess of the actual loss caused by the breach of contract. 
Can A recover this sum from B? No. But he can recover an amount 
equal to the damage actually sustained by M by the breach of contract, 
as A is absolutely liable to M. If M had sued A and B had had notice 
to defend, then the amount of the judgment could be recovered.231 

(6) A has a contract with P whereby A has the exclusive right to 
sell within certain territory for a certain commission goods manufact- 
ured by P. P sells goods directly to some persons within this territory. 
Is A entitled to recover the profits which he might have made by mak- 
ing these sales himself? Yes. Prima facie the profits are the differ- 
ence between what A would have to pay fpr the goods and what the third 
persons pay P. So, if P should fail to deliver to A any goods which 
A had contracted to sell and deliver, A would be entitled to the differ- 
ence between the price for which P agrees to sell to A and the market 
value of the goods at the time and place of delivery.232 

(7) A, a real estate agent, has a written contract with P to sell 
certain lands at a given price within a time limited, to receive no com- 
pensation for advertising, services, etc., except a share of the profits 
arising from the sale. He renders services for several months and 

228 Butler V. Winona Mill Co., 28 =30 Patten v. Patten, 75 111. 446. 
Minn. 205, 9 N. W. 697. See Mil- 2.11 Saveland v. Green, 36 Wis. 
lar V. Cuddy, 43 Mich. 273, 5 N. W. 612. 

316, 232 Russell V. Horn, 41 Neb. 567, 

229 Jones V. School Dist. No. 47. 59 N. W. 901. 
8 Kan. 362. 
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^ spends money in preparing to sell the lands, but then P revokes the 

contract of employment. Is A entitled to recover anything as compensa- 
tion? Yes, an amount equal to his share of the profits had the lands 
been sold.zas 

(8) P, a coal company, enters into a contract with A to have A 
sell its coal. A breaks the contract. P procures another agent at 
some cost, and at added expense sells some coal itself. What is P's 
measure of damages? Primarily these expenses; though, if P cannot 
make as good a contract with the second agent as the first, the loss of 
profits may also be an element of injury. 234 

§ 41. The substantial damages of the bailor of a thing for 
use, or, of the bailee for the care and custody of a 
thing, or for work and labor on a thing, for breach 
of a contract to create such bailment are the con- 
tract price less what the plaintiff might thereby 
reasonably earn by other like contracts during the 
period of the contract, plus any expenses incurred, 
^ with the value of profits lost and other pecimiary 

injuries that are within the contemplation of the 
parties, with legal interest. 

^ The substantial damages of the bailor in contract 

for breach of a bailment of any of the above sorts 
are the difference between the value of the article 
in its damaged condition, and what it would have 
sold for undamaged at the time and place of deliv- 

^ ery (with the agreed, or reasonable, value of its 

use where a thing is let for hire), with the value 
of other pecuniary injuries contemplated and legal 
interest from the termination of the bailment. 

The substantial damages of the bailee in contract for 

breach of any of such bailments are the agreed 

compensation, or if none, the reasonable value of 

> his service (with the value of injuries sustained 

by breach of implied warranty of reasonable fitness 
where a thing is let for hire), plus expenses incur- 
red in the preservation of the thing bailed, and 

238Durkee v. Gunn, 41 Kan. 496, Colo. App. 60, 27 Pac. 238; Right- 
' 21 Pac. 637. mire v. Hirner, 188 Pa. 325, 41 Atl. 

234 Cannon Coal Co. v. Taggart, 1 538. 
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the value of any other contemplated pecuniary in- 
juries, with legal interest 

A bailee may recover in tort full value for any in- 
jury to the thing bailed from the wrong of a third 
party, holding in trust for the bailor the amount 
recovered in excess of his own interest'; but for 
any permanent injury to the chattel bailed the 
bailor may anticipate such action and in his own 
name recover the value of the injury to his rever- 
sionary interest. 

Most of the legal wrongs arising out of the bailment 
relationships are due to some form of negligence and are 
therefore torts, the actions for redress are ex delicto, and 
the measure of damages is that applicable to tort actions. 
The special applications to injuries 'of this sort of the 
rules of damages peculiar to tort actions will receive special 
treatment when w^e reach the consideration of the tort of 
negligence. But there are many cases where actions ex 
contractu are appropriate, both where the duty violated is 
one created by the common law, and where it is one created 
by special contract, and these rules will require some con- 
sideration. So far as the contract aspect of bailments is 
concerned, the familiar rule as to direct and consequential 
damages is the fundamental one which governs all the many 
cases which arise. This rule, however, is very general, and 
so far as possible it is desirable to make the rule more spec- 
ific in specffic cases. So far as direct damages are concerned, 
this is not so difficult, but so far as consequential damages 
are concerned, not much can be added to the general rule. 
The injuries caused by breaches of these contracts are all 
pecuniary, and consequently the measure of damages is 
always value, but in determining the value of immediate in- 
juries the courts have now established certain further rules, 
and these are the rules announced in the propositions. In 
the bailments of mandate and deposit, the bailee is entitled 
to recover for all expenses incurred; otherwise, what is 
intended to be a gratuitous bailment would become a charge, 
but these expenses are not allowed as expenses caused by 
the breach. There is an antecedent right to these expenses 
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created by law, and if they are not paid a remedial right 
to a money equivalent arises immediately. In the other 
bailments the bailee is entitled to recover for only extra- 
ordinary expenses, and, of course, the remedial right is that 
much narrower. In all mutual benefit bailment contracts 
there may be a breach of contract either before the bail- 
ments begin or during the course of the bailments. In the 
first case there is only the loss of bargain, unless there are 
expenses incurred as a consequence of breach, or further 
profits from another contract lost, in which latter event 
recovery can be had only when the injuries are within the 
contemplation of both parties at the time of making the 
contract as a probable result of its breach and are specially 
pleaded. If the price is paid in advance, of course the same 
can be recovered. The measure of substantial damages 
of the bailee in a bailment of a thing for use, and of the 
bailor in the bailments for work and care of a. thing, for 
breach of a contract to create a bailment, is like that of the 
parties named in the proposition, except that they recover 
the difference between the contract price and the market 
value of the subject-matter of the contract, and for this 
reason another proposition is not formulated. In the sec- 
ond case the bailor's injury is generally the loss of prop- 
erty from an injury to the chattel, while the bailee's injury 
is the loss of compensation for services and expenses in- 
curred for the bailor. Consequential damages are also re- 
coverable if consequential injuries were contemplated. The 
injuries being pecuniary, legal interest is recoverable from 
the time payment should have been made. The rule as 
to limitation of interest does not apply to bailees of chattels. 
The bailee sues the third party in tort but the ground for 
his suit is the bailment relation. 

ILLUSTRATIONS. 

(1) P deposits a quantity of leaf tobacco in D's warehouse subject 
to P's order. Eight months later it is delivered to P in a damaged con- 
dition. What is the measure of P's damages? The difference between 
what on the day delivered the tobacco would have brought upon the 
market if it had not been damaged, and what it would have brought in 
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its damaged condition. The element of injury is the loss of a right of 
property.2»« 

(2) P leaves chattels in the possession of D under the expectation 
that D will purchase them. D uses them for many years but does not 
purchase them. Can P recover the value of the use of the chattels 
during the six years preceding suit? Yes. The law implies an obliga- 
tion to pay for the use.zse 

(3) D hires of P a horse for a certain journey, but while on the 
journey the horse becomes lame without any fault on the part of the 
hirer, so that D is unable to drive it and is compelled to procure other 
means of getting home at some expense to himself. May D recover 
damages by way of recoupment against the demand of P for the hire of 
the horse? Yes.237 

(4) P hires a horse for a day, and while driving it the animal meets 
with an accident through a defect in a highway, so that it is ruined and 
the town is liable to pay for the injuries. Is P entitled to recover from 
the town the full value of the horse? Yes. The possession is enough 
to give him this right.238 

(5) P rents an engine to G*. While G is running this engine it is 
injured in a collision between it and a street car of D, the collision being 
due to the negligence of both the motorman and the engineer. Is P en- 
titled to recover against D the value of the injury to his reversionary 
interest in the engine? Yes, and this is so, though G has no right of 
action at all against D because of his contributory negligence, for G's 
negligence cannot be imputed to P.23» 

§ 42. The substantial damages for breach by a shipper of 
a contract to furnish goods for shipment are the 
contract price less the cost and expense of earn- 
ing it, (less also the value of any profits that 
thereby may otherwise be earned during the time 
of the contract), with legal interest. 

The substantial damages for breach by a carrier to 
receive and carry goods offered for shipment are 

235 Motley V. Southern Finishing 238 Littlefleld v. Biddeford, 29 Me. 
& Warehouse Co., 122 N. C. 347, 310; Armory v. Delamirie, 1 
30 S. E. 3. Strange, 505. 

236 Rider v. Union India Rubber 239 New York, etc., R. Co. v. New 
Co., 28 N. Y. 379. Jersey, etc., R. Co., 60 N. J. Law, 

237 Harrington v. Snyder, 3 Barb. 338, 38 Atl. 828; Mears v. London 
(N. Y.) 380; McCalla v. Clark, 55 & S. W. R. Co., 11 C. B. (N. S,) 
Ga. 53. 850. 
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the di£Ference between the value of the property 
at the place of shipment and at the destination, 
less the expense of shipment, with the value of 
such loss of profits and other pecuniary injuries 
as are within the contemplation of the parties, and 
legal interest. 

. The substantial damages of the carrier for the breach 
of a contract of carriage of goods are the agreed 
freight, or, if none, a reasonable freight and de- 
murrage, if the goods are delivered at the point of 
destination, or pro rata if delivery at the destina- 
tion is waived. 

The substantial damages of the shipper for breach 
of a contract to deliver goods are the value of the 
goods at the time and place of delivery, and the 
value of the loss of any profits and other pecuniary 
injuries within the contemplation of the parties, 
and legal interest. 

The substantial damages for breach of contract to 
carry without unreasonable delay are the di£Fer- 
ence in value of the goods at the time delivered 
and when they should have been delivered, with 
the value of any profits lost and other pecuniary 
injuries that are within the contemplation of the 
parties, and legal interest (and sometimes the val- 
ue of the use). 

The substantial damages for breach of a contract to 
carry a passenger are the value of money paid, and 
the extra expense of other transportation if rea- 
sonable, the value of time lost, and such loss of 
profits as are within the contemplation of the par- 
ties, with legal interest. 

The rules given above state the measure of damages for 
breaches of contracts, but they are the rules applied in all 
contract actions, whether for breach of a duty created by 
special contract or created by the common law, unless the 
parties in their special contract liquidate their damages. 
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The common law, and sometimes statutes, impose many ob- 
ligations upon public service companies, and a failure to per- 
form these may be sued for as breaches of quasi contractual 
obligations, as well as in tort, and when the contract action 
is resorted to the general rules of damages applicable are 
those peculiar to contract actions. The wrongful act of 
the carrier generally is a violation of both a right in per- 
sonam and a right in rem, and the party injured may elect 
to sue either in tort or in contract. If the rights in rem are 
violated, the wrongs are the torts of negligence, conversion, 
assault and battery, wrongful ejection; if the rights in per- 
sonam, the wrongs are breaches of the obligation of contract 
or quasi contract. The wrongful acts of shipper and pas- 
senger are practically all breaches of contracts. Because 
of the different rules of damages applicable in the two kinds 
of actions, the distinction between them is important. In 
tort actions the rule of proximate cause applies; while in 
contract actions the rule governing the extent of liability 
is that the injuries must be within the contemplation of the 
parties at the time of contract as a probable result of its 
breach. Ordinarily greater damages may be recovered in 
a tort action than in a contract action, but sometimes in an 
action for the breach of a contract the damages are more 
remote and far reaching than those recoverable in a tort 
action. As an illustration of how a person injured may pro- 
ceed, either upon contract or upon tort, take the case of an 
injury to goods, or a passenger, through the negligence of 
a carrier. If the injured person proceeds upon the con- 
tract, he alleges the negligent acts of the carrier as a breach 
of contract, but if he proceeds in tort, he makes the negli- 
gence of the company the ground of his right to recover, 
but in order to show his right to recover damages for negli- 
gence it will be necessary to show the relationship of bail- 
ment, or passenger and carrier. The right in rem is separate 
from the right in personam, but if there had never been a 
right in personam there would not be a right in rem. Some- 
times it is difficult to determine whether an action set out for 
negligence is for a breach of contract or in tort, but as it 
obviously cannot be treated as both it may be well to suggest 
some test for deciding the difficulty. Though not altogether 
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satisfactory, the best test of this question is whether the 
gravamen of the action is the breach of the contract or the 
negligence. 

As to the amount of damages recoverable, where there is 
a breach of contract by a shipper to furnish goods, it makes 
some difference whether there is a partial breach, or if total 
breach whether the goods amount to a full cargo or only 
a part. In case of failure to supply part of the goods 
promised, or all the goods if they are only part of a cargo, 
the carrier must make the trip anyway, and though it is 
his duty to mitigate the loss by substituting other goods, 
this may not be possible, and his injury may be greater than 
if he did riot have to make the trip. Where a carrier wrong- 
fully refuses to carry goods, but another carrier can be 
found for the same price, there is no actual damage and only 
nominal damages can be recovered. If another carrier can 
be employed, but only at a higher price, the difference in 
transportation charges will measure the damages, but at 
the present time, in the case of common carriers it is hard 
to conceive of this situation. If the shipper cannot ship 
at all, his dartiages are measured by the value of his loss of 
profits, the difference between the value of the goods at 
the place of breach and the place of destination, less the 
cost of transporting the goods to such place, and the loss 
of any other bargain within the contemplation of both par- 
ties as the probable result of breach, except as exemplary 
damages may be awarded. If during transportation the 
goods are not destroyed but only injured, the measure of 
damages is the difference in value between what the goods 
are worth at the time and place for delivery and what they 
would have been worth undamaged. It is not necessary 
that goods have a market value. If they do not have a mar- 
ket value the value to the owner is the criterion, the best 
evidence of which is the cost of production. Damages for 
physical pain and mental suffering are not recoverable in 
contract -actions of this sort. If physical pain and mental 
suffering are elements of injury, the suit should be in tort. 

In general the liability of the carrier is the value of the 
delivery of the article at the time, place and condition in 
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which the article should have been delivered. This measures 
the direct damages, but there may be all sorts of consequen- 
tial damages. For the latter, except that the injuries giv- 
ing rise thereto must be specially pleaded, the measure of 
the damages cannot be made more specific than value. 

For injuries to passengers the actions generally sound 
in tort, but there is no reason why the actions may not be 
in contract if the person injured so desires, and for wrongs, 
like deviating from the agreed route, or mode of convey- 
ance, or accommodations, or time of delivery, the suit would 
necessarily have to be in contract, as the only right violated 
is the right created by the contract. 



ILLUSTRATIONS. 

(1) P contracts to carry for D, by vessel on the lakes, ten thousand 
tons of iron ore from one place to another, during a season, at a certain 
price. D fails to furnish all of the ore to be carried. What is P*s meas- 
ure of damages? What he would have earned as net profits if the re- 
maining ore had been delivered, less what the vessel might earn in other 
employment during the remainder of the season. 2^0 

(2) P offers to a common carrier, D, for transportation, 100,000 
bushels of oats, but D wrongfully refuses to transport the same. P has 
contracted to sell these oats to U for a special price, and notifies D of 
this fact. What is P's measure of damages? The difference between 
the value at the time and place ofTered for transportation and the' value 
at the time and place of delivery, less freight that would be earned, and 
if the loss of profits from the contract with U cannot be avoided by P, 
D is also liable for these.241 

(3) P, a common carrier, carries for D a cargo of corn at a certain 
rate per quarter. At the port of loading it measures 2,664 quarters and 
at the port of discharge 2,785. All the corn is delivered at the destina- 
tion, but some of it is injured in transit. D refuses to pay freight What 
is the measure of damages? The contract rate on the amount at the 
port of loading if all is carried through and delivered.2*2 

(4) D contracts to ship by P's vessel 75,000 feet of lumber, but 
after loading, and before the vessel starts on Its trip, D removes the 
lumber. This lumber does not form all of the cargo, so that P has to 

2*0 Bangor Furnace Co. v. Magill, 241 Cobb, B. & Co. v. I. C. R. R. 

108 m. 656; Stone v. Woodruff, 28 Co.. 38 Iowa. 601. 
Hun (N. Y.) 534. "2 Gibson v. Sturge, 10 Exch. 621 
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perform the voyage for other parties. What is P's measure of damages? 
The stipulated freight, less the freight for other chattels which might 
be substituted by reasonable diligence.^^s 

(&) D ships goods over P's railway, without any stipulation as to 
the amount of freight to be paid. What is the measure of P's damages? 
The amount customarily paid for like services, or reasonable compensa- 
tion.244 

(6) D contracts to transport lumber from points in Canada to 
Boston for P, at a certain rate of freight for a period of twelve months. 
At the time of making the contract P notifies D that he desires to sell 
the lumber for ties to persons in Boston, and afterwards does sell them. 
D refuses to transport some of the lumber. What is P's measure of dam- 
ages? The difference between the market price in Boston and the 
market price in Canada, less the price stipulated for transportation. 
Consequential damages are not allowed for the value of the loss of 
profits from the sales to parties in Boston because these contracts were 
not made at the time of the contract for transportation, and therefore 
could not have been contemplated.^^s 

(7) A contractor, who is bound to pay as liquidated damages $10 
a day for every day he fails to have certain pews in Petersburg after a 
certain date, ships the pews by rail in time to reach this town by the 
date set and notifies the railway company of what the result will be If 
the pews are not delivered then. By mistake the pews are shipped to 
Parkersburg and delayed eighteen days, so that the contractor has to 
pay the purchaser $180. Is the contractor entitled to recover damages 
for this loss? Yes. Both parties contemplated this injury as a natural 
result of the breach of contract by delay.240 

(8) D contracts to carry three cargoes of salt from Bay City to 
Chicago, but takes only one cargo. After D's default P is unable to get 
vessels to carry the salt and he ships it in small lots by rail to Chicago. 
Is P entitled to recover the difference between the price agreed on with 
D and the price paid the railways? No. The excess of value of salt in 
the Chicago market at the date when it should have arrived beyond what 
it was worth in Bay City, less expenses of getting it there, is all he can 
recover. A person cannot recover the extra cost of transportation when 
a reasonable man would avoid such expense by buying in the market.-^? 

(9) P sues D for breach of the obligation implied by law to deliver 
at the place of consignment a large lot of eggs within a reasonable time 

2<3 Bailey v. Damon, 69 Mass. (3 240 Illinois, etc., Co. v. Southern 

Gray) 92. Seating & Cabinet Co., 104 Tenn. 

244 Louisville, etc.. R. Co. v. Wil- 568, 58 S. W. 303. 

son, 119 Ind. 352, 21 N. E. 341. 247 Ward's C. & P. L. Co. v. Elk- 

246 Harvey v. Connecticut & P. R. Ins, 34 Mich. 439. 
Co., 124 Mass. 421. 
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as a common carrier. P notifies D that they are intended for the market 
and asks to have them shipped in quick time. What is the measure of 
P*s damages for D's failure to deliver them within a reasonable time? 
The difference between the value of the eggs at the time they ought to 
have been delivered, and the time when they are in fact delivered, as this 
injury may reasonably be supposed to have been within the contempla- 
tion of the parties at the time of the contract as a probable result of 
breach. Both knew that the market value of eggs is likely to decline at 
that season of the year.z^s 

(10) D, as a common carrier, agrees to transport certain cutlery 
from New Orleans to Cincinnati. In handling the freight one keg rolls 
into the Ohio river and the goods are damaged, but D delivers them at 
the end of the route. What is the measure of damages? The actual 
value of the goods in Cincinnati, less freight for transportation and the 
value of the goods in their injured condition. The carrier is entitled 
to full freight as it has delivered the goods.249 

(11) P sues D for breach of contract in setting himself, wife and 
children down at the wrong station, in consequence of which they have 
to walk and the wife catches cold and medical expense is thereby in- 
curred. Are damages recoverable for the illness and medical expenses? 
No. They are not within the contemplation of the parties at the time 
of making the contract as a probable result of breach. But, in tort, re- 
covery could be obtained for these injuries.200 

(12) Through the negligence of a railway L misses a train, and 
instead of waiting an hour and a half for the next train engages a special 
train. He is traveling for amusement. Can L recover the cost of the 
special train? No. Even if the company had had notice of what he 
was traveling for, it is not a probable result of breach of contract that 
L will hire a special train. The expenditure must be such as, according 
to the habits of society, a person who is delayed on his journey would 
naturally incur at his own cost if he had no company to look ta If L 
should hire the special train in order to fulfill an engagement, that meant 
large profits and both parties should know of this, the decision would 
be different.201 

§ 43. The substantial damages for breach of a contract 
of partnership for a fixed time are the value of 
the loss of bargain and of profits to the end of 
the term, expenses incurred bona fide for the ben- 

248Devereux v. Buckley & Co., 34 Co.. L. R. 10 Q. B. Ill; Brown v. 

Ohio St. 16. Chicago, etc., R. Co., 54 Wis. 342, 

249 McGregor v. Kilgore, 6 Ohio, 11 N. W. 356. 911. 
359. 2BiLe Blanche v. London & N. 

260 Hobbs V. London & S. W. R. W. R. Co., 1 C. P. Div. 286. 
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efit of the firm, and legal interest from the time 
of breach, less other iMX>fits that might be earned 
because of the release from the partnership. 

A breach of a partnership contract is a breach of con- 
tract, like the breach of any other contract, and the im- 
mediate loss is the loss of the bargain. Accordingly, what- 
ever rights a person has as a partner under the contract, or 
articles of co-partnership, will control the extent of his 
recovery. The contract may provide for interest on con- 
tributions to the firm, or compensation for services, in which 
case the interest, or compensation is recoverable up to the 
time of dissolution ; but ordinarily the one principal stipula- 
tion in the contract is the agreement to share in profits, and 
in the absence of express stipulation to the contrary no in- 
terest is allowed, as interest, on contributions to the firm, nor 
is a partner entitled to extra compensation for services, even 
extra services ; everything is supposed to be poured into the 
partnership for the final purpose of sharing in the profits. 
The object of commercial partnerships is profits. This is 
the motive for entering into the relation. The only reason 
for the creation of the partnership is the expectancy of pro- 
fits. The most legitimate injury that can follow the wrong- 
ful dissolution of a partnership is the loss of profits. If the 
injured party cannot recover damages for the loss of profitsj 
it is idle to say that any obligation is imposed by the con- 
tract of partnership. The loss of profits here, unlike the loss 
of profits by breach of a contract of carriage, is an immediate 
loss. Expenses incurred for the partnership are recover- 
able if bona fide and specially pleaded. They are another 
immediate, though not necessary, loss because incurred 
pursuant to contract. Interest is allowed on the sum due the 
injured party from the time of dissolution. It is hardly 
possible to think of injuries calling for consequential dam- 
ages. 

It may seem a little strange that recovery for the loss 
of profits should be so sure, but there is not the element of 
uncertainty here that there would be if the profits lost 
were consequential. The uncertainty here does not arise 
in determining whether there is a loss of profits, but in de- 
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termining the amount of the loss, but difficulty in determin- 
ing the amount is no ground for refusing to award them. 
The jury must estimate the amount of the loss. A partner- 
ship that is not limited as to time may be dissolved at any 
time without legal wrong, and then the other party can 
recover nothing for the loss of future profits. Before a 
plaintiff can recover, however, he must show that he has 
performed all of his own covenants, that is, he must prove 
a wrongful dissolution. 

ILLUSTRATIONS. 

(1) P and D enter into a contract of partnership in 1846 for the 
purpose of carrying on the business of manufacturing gold pens until 
1851. In 1848, in P's absence from the city, D publishes notice that the 
partnership is dissolved and takes possession of the business, and shortly 
afterwards P also begins business in his own name. What is the measure 
of P's damages? The prospective profits of the partnership business to 
the end of the term, on which point evidence of past profits during the 
continuance of the partnership is admissible. Evidence of subsequent 
profits made by P since his entering into business is admissible only 
in mitigation of damages.sss 

(2) D agrees to supply P with the manuscript for a work, the same 
to be printed by D, and the profits to be equally divided. P incurs some 
expense in paper and printing, and then D refuses to supply the man- 
uscript. What is the measure of P's damages? The value of the ex- 
pense incurred and his share of the profits lost as estimated by the 
jury.253 

(3) A master of a ship sues the owners for his share of the profits 
from a whaling voyage, when the contract is dissolved by his removal 
while in the performance of it. Should he recover these profits? Tea. 
They are the direct object of the contract.25* 

(4) In 1820 a surviving partner would have had in his hands a 
surplus if he had paid oflF all the debts of the firm, but he does not make 
his distribution to those entitled to it until 1830. Is interest to be al- 
lowed, on the amount of the surplus due the other partners, during this 
period? Yes.^*'. 

252 Bagley v. Smith, 10 N. Y. 489. 235 Rite's Heirs v. Kite's Ex'rs, 

2" Gale v. Leckie. 2 Starkie, 107. 40 Ky. (1 B. Mon.) 177. 
234 Dennis v. Maxfleld, 92 Mass. 
(10 Allen) 138. 
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§ 44. The substantial damages for breach by a telegraph 
company of a contract to accept, transmit prompt- 
ly, or to deliver a despatch, are the price paid for 
liie despatch, and the value of the loss of prop- 
erty, of bargain, of profits, of time, of the use of 
money, and expenses, caused by the breach, if 
within the contemplation of the parties at the time 
of sending the despatch, with legal interest. 

A cause of action in contract may not only arise from 
breach of an actual contract, express or inferred, but also 
from breach of the common-law duty imposed by law upon 
telegraph companies as public service companies, and the 
same rule applies to telephone companies, but the measure 
of damages is the same in either case. A cause of action in 
tort may also arise from violation of this common-law duty. 
The suit is then for damages for negligence. Most actions 
against telegraph companies probably sound in contract. 
It is sometimes said that so far as the measure of damages 
is concerned it makes no difference whether the action is 
treated as one in contract or as one in tort; but this is not 
strictly accurate, for in some unusual cases an element of 
injury may be considered if the suit is in tort when it could 
not be considered if the suit is in contract, and for breach 
of contract nominal damages would always be recoverable ; 
while if the suit is for damages for the tort of negligence, 
special damage must be shown, as it is the gist of the action, 
and if there is no special damage, not even nominal damages 
are recoverable. 

A person injured by the act of the cornpany may undergo 
mental suffering. Are damages recoverable therefor, if 
this suffering is caused by a breach of contract? The plain- 
tiff is entitled to nominal damages, and, unless damages 
for mental suffering are excluded on the ground of public 
policy, there is no reason why he should not recover dam- 
ages for the mental suffering, and thus hold some of the 
courts. Most courts hold that it is against public policy to 
allow damages for mental suffering in contract actions 
against telegraph companies. But what is the rule if the 
mental suffering is caused by negligence considered as a 
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tort? Before there can be a tort there must first be a loss 
of property, or use of money, or some other pecuniary in- 
jury (as it would be rare indeed that a telegram would 
cause physical pain), when if the act also naturally causes 
mental pain, damages may also be allowed therefor, but 
damages are never allowed for mental suffering when it is 
the only element of injury. 

In contract actions the distinction between direct and 
consequential damages is important. Direct damages are 
recoverable for injuries arising according to the usual course 
of things, whether or not the parties actually contemplated 
them ; but, in order to recover consequential damages, it 
is essential that the injuries be such as may reasonably be 
supposed to have been it: the contemplation of both parties, 
at the time they made the contract, as the probable result of 
the breach of it. That is, the injuries that will probably 
result must be communicated to the telegraph company by 
the face of the message, or by the sender. The telegraph 
operator is the company's agent for the purpose of receiv- 
ing notice. If a message is sent in cipher no notice can be 
given the company unless it discloses on its face that it is 
of business importance, or notice is given the company by 
the sender, or the company gets the knowledge from some 
extraneous source. The requirement that all the damage 
for which recovery is to be allowed must be within the con- 
templation of the parties is in harmony with the antecedent 
right for whose violation compensation is being given. • It 
is the mutuality in the contemplation of both parties to the 
contract of the results that will be likely to flow from its 
breach that really furnishes that equitable feature of the 
rule that the damage thus mutually contemplated is in fact 
the damage for which the law will impose damages. The 
remedial right is created by law only for the purpose of 
redressing the antecedent, and to redress injuries which the 
parties did not contemplate is to create antecedent rights 
by law instead of by contract. To hold that if one party 
to a contract shall alone have knowledge that a breach by 
the other will cause him certain loss, unforeseen, unexpect- 
ed, uncontemplated and unconsented to by the other, and 
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that for such breach he may recover damages for this loss, 
would be neither fair, just, nor equitable, and would reverse 
the general conception of contracts. 

The elements of injury, for which, because within the 
contemplation of the parties, damages are recoverable, vary 
with the antecedent right violated, and may be such as the 
loss of property, or bargain, or profits, or time, or use of 
money sent by telegraph, or expense. The measure of dam- 
ages for all of these injuries when the same are specially 
pleaded is value, which is to be determined according to the 
rules heretofore announced. It would be too cumbersome 
to try and gather together in this place all the rules for 
determining value. For the loss of profits the value is in 
general the difference between the price the loser would 
have realized and market value, whether he is selling or 
buying, but nothing is allowed for a sale not effected, as 
the loss is too remote. The elements of injury for an error 
in an order for goods are the expense of transportation 
both ways and the loss of property by depreciation, if the 
goods are refused and the damages cannot be mitigated by 
a sale at the point to which shipped; and if the goods are 
accepted the loss of profits, which is measured by the dif- 
ference in the value of the goods at the time and place of 
shipment and at the place to which they are shipped with 
transportation expense. The measure of value for the loss 
of profits caused by delay or failure to deliver an order to an 
agent to sell or purchase is the difference between the price 
obtained by reasonable diligence and what would have been 
obtained. For the loss of a bargain the value is the dif- 
ference between the contract price and the cost of fulfilling 
it. Each telegraph company is liable only over its own line 
unless it makes a special contract to be liable for the entire 
distance. 

Telegraph companies being public service companies, 
there rests upon them by law the duty to serve all with ade- 
quate facilities, for reasonable compensation, without dis- 
crimination, and to exercise ordinary diligence in tran'smit- 
ting despatches, and for failure to do so an action ex delicto 
or ex contractu will lie, though there is no express contract; 

Law of Damages — 10. 
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but such companies may control their rights and liabilities 
entirely by contract, or regulations brought to the sender's 
notice, except to limit their liability for negligence. Author- 
ities do not always agree as to what is a contract to excuse 
negligence, but they all agree that, if a contract does not 
excuse negligence, it is to be enforced as the parties have 
made it. For example, the cases are in conflict as to whether 
a provision as to exemption from liability unless a message 
is repeated exempts a company from liability for negligence. 
Most of the state courts of the United States hold that it 
does, but the federal courts generally, and some state courts, 
hold that it does not. It is held by practically all jurisdic- 
tions that a contract limiting the time within which claims 
may be presented to a reasonable time is valid. 

ILLUSTRATIONS. 

(1) P sends a cipher telegraph message to his agent over D's tele- 
graph line» upon a blank, notifying P that D will not be liable for any 
loss caused by its negligence beyond the amount paid therefor unless 
the message is repeated. By mistake the message is delivered to read 
"Buy/' instead of '1 have bought," 500,000 pounds of wool. The agent 
buys 300,000 pounds, at a loss of $20,000, as it is claimed. What is the 
measure of damages? The price paid. By the contract this Is all he is 
entitled to. Such regulations are generally held Invalid as against pub- 
lic policy; but, in any event, here, P is entitled to recover only direct 
damages. Consequential damages cannot be recovered as the injuries 
are not within the contemplation of the parties.^Bs 

(2) P's agent in Atlanta, Ga., sends by D a message to P in Frank- 
lin, Ky., to "ship today a carload of mules." Through the negligence of 
D's agent the message is not delivered until it is clearly too late for 
him to make shipment that day, and by reason thereof P loses the profits 
from a falling market. The blank on which the message is sent stipulates , 
that the company will not be liable for delay beyond fifty times the 

charge for sending, and for nothing but the charge if the message is not 
repeated. What is P's measure of damages? The price of the telegram 
(58 cts.) as direct damages and the value of the loss of profits ($125) as 
consequential damages. It is against public policy to limit liability for 
negligence thus.'s^ 

250 Primrose v. Western Union 257 Western Union Tel. Co. v. 

Tel. Co., 164 U. S. 1. 38 Law. Bd. Eubanks, 100 Ky. 591, 38 S. W. 
883. 1068. 
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(3) P delivers to D for transmission a message ordering H to buy 
oil if lie deems it safe. By mistake the message is sent without the name 
of the addressee, and over six hours are consumed in ascertaining his 
name. At the time the message would have been delivered but for the 
mistake oil is selling for |1.17 per barrel, but at the first time H can 
purchase after the delay it is selling for |1.36 per barrel, at which price 
H does not think best to buy. What is P's measure of damages? The 
price of the telegram, as the loss of profits is too remote. The loss is 
not certain, though contemplated.^fis 

(4) P in Florida pays for and delivers to D for transmission a 
telegraph message, written in cipher, in which P notifies his agent in 
Liverpool that he will sell certain lumber at a given price. D fails to 
deliver this message, and P is compelled to sell the lumber in Europe 
for 1630 less than he offers ILto his agent What is P's measure of dam- 
ages? Even if his offer would make a valid contract, which it does not, 
he could only recover the price paid for the telegram. The loss of the 
$630 is such as does not arise in the usual course of things, and there- 
fore must be within the contemplation of the parties at the time of mak- 
ing the contract, and this could not be as the message does not disclose 
its purpose. It might have related to a criticism on the "Horse Fair" as 
reasonably as to dollars and cents.2s» 

(5) P's agent in charge of a valuable race horse, named Bravo, 
discovers the horse to be sick with pneumonia and sends to him by D's 
telegraph a message notifying him that "Bravo is sick. Come and bring 
M" ( a doctor), but through the negligence of D's servant this message 
is not delivered within four or five hours of the time it should have 
been, and as a reasonably probable consequence the Jury finds that the 
horse dies therefrom. What is the measure of damages? The value of 
the horse, the cost of the telegram, and the expense of treating the 
animal, as the nature of the telegram is such as to make this consequence 
within the contemplation of the parties. But there must be no con- 
tributory negligence.3««o 

(6) L desires to have P cash two drafts on men in New York 
amounting to $3,000. P writes to other parties in New York for informa- 
tion on their standing, and asks for reply by telegram if not all right, 
otherwise not. Over D's line is sent by telegram, "Parties will accept 
if bill of lading accompanies," but this is never delivered, but before the 
telegram would have been received P cashes the drafts at a total loss. 
What is the measure of damages? Nominal. Substantial damages are 
not recoverable, for P's loss is too remote to be the result of the telegram. 
All the telegram could have done would have been to warn P to recover 

238 Western Union Tel. Co. v. Wilson, 32 Fla. 527, 14 So. 1. 

Hall, 124 U. S. 444, 31 Law. Kd. 2«o Hendershot v. Western Union 

479. Tel. Co., 106 Iowa, 620, 76 N. W. 

259 Western Union Tel. Co. v. 828. 
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the money from L. The loss was not contemplated by the parties at 
the time of making the contract, as there is nothing in the telegram to 
give notice.2«i 

(7) P sends the following telegram to C over D's telegraph line* 
"Car cribs six sixty c. a. f. Prompt/' which is not a cipher message but 
an abbreviation known to the trade and to D, and means a carload of 
clear ribs at six sixty cost and freight. D, by mistake, transmits the 
message six thirty, and C orders a car. P sends and C accepts, but 
refuses to pay but six thirty, whereby P loses $75. What is the measure 
of damages? The cost of the message and the difference between the 
value at the place of shipment and the place of delivery, or freight both 
ways as is most feasible. There is no contract and therefore no con- 
tract price to be considered.^ez 

(8) P's agent to collect a |3,600 note of H telegraphs P through 
D, "Has stock $1,200. Mortgage on for |1,500," and asks if he shall 
accept note for $2,400. D sends "Have secured $1,200 mortgage on 
$1,500," etc. P answers, "If $1,200 mortgage is on $1,500 property ac- 
cept" The a^nt settles for $2,500, and thus plaintift loses $1,100, if 
collectible. Is D liable for this loss of property? Tes. This despatch 
gives the agent authority to accept unless the conditions are more favor- 
able to P than a $1,200 mortgage on $1,500 stock, and $1,500 on $1,200 is 
less favorable, and therefore the loss is caused by D's negligence, as D*e 
negligence gives the agent authority, and it is a result to be reasonably 
contemplated by the parties. 2«s 

(9) P is endeavoring to arrest a murderer and the latter's wife is 
assisting P and promises to telegraph P if her husband should come 
unexpectedly. She sends a telegram by D, but D's agent is negligent in 
delivering the message, in that he leaves it on the door knob instead of 
arousing the family, and P does not receive it until the next morning, 
too late to apprehend the murderer, although P has a horse in a livery 
stable ready to drive the twelve miles necessary, and it is reasonably 
certain that if P had received the message the murderer would have been 
caught. A reward of $300 is lost. Is P entitled to recover this from D? 
Not in a contract action, but in a tort action he will be, as this is the 
natural consequence of the negligence and it does not need to be within 
the contemplation of the parties.264 

(10) P's wife on Dec. 13th sends by D a telegram announcing that 
P's child is dying, and the child dies on the 24th, but, by the negligence 
of D, P does not receive the telegram in time to be with his child during 
his last sickness and death. Is P entitled to recover for mental sufFer- 

« 

2«i First Nat. Bank v. Western Tel. Co., 107 Iowa, 160, 77 N. W. 

Union Tel. Co., 30 Ohio St. 555. 1034. 

262 Pepper v. Western Union Tel. 204 McPeek v. Western Union 

Co., 87 Tenn. 554, 11 S. W. 783. Tel. Co., 107 Iowa. 356, 78 N. W. 

2«8Hasbrouch v. Western Union 63. 
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ing caused thereby? No. In a suit in contract it is against public policy, 

even if the injury is contemplated; and if the suit is in tort, there is 

no tort injury to recover for, as negligence causing mental suffering 

alone is not a tort; nor can such damages be recovered as exemplary 
damages.s^s 

§ 45. In the United States the substantial damages for 
breach of an obligation to pay for services ren- 
dered by an attorney are the contract price, if one, 
or if none, the reasonable value of the services 
rendered, with the cost of disbursements and le- 
gal ipterest from the time of default. 

The substantial damages for breach by an attorney 
of a contract to perform professional services with 
skill and diligence are the value of the loss of 
property, loss of profits, expenses incurred and 
any other certain losses, within the contemplation 
of the parties, with the amount of any money col- 
lected and legal interest from the time of default. 

In England it is held that the services of a barrister are 
honorary, but that other practitioners may recover for their 
services. Generally in this country any one duly admitted to 
the practice of the law is entitled to compensation for his 
professional services. The nature and amount of this com- 
pensation may be fixed by agreement of attorney and client, 
but in the absence of agreement the amount is fixed by law. 
Where there is no special agreement as to the amount of 
charges for the services of an attorney, the rule of compensa- 
tion should be the same as that which obtains in every 
other employment for services without agreement as to 
price and that is what the services are reasonably worth. It 
is more difficult to determine what an attorney's services 
are reasonablv worth than some mechanical and physical 
services, for much depends upon professional skill and learn- 
ing, but the same principles govern. In determining what 
is the reasonable value of an attorney's services, allowance 
must be made for the nature of the business performed, the 
attorney's standing in his profession, and the usual prices 

265 ConneU v. Western Union Tel. see Mentzer v. Western Union Tel. 
Co., 116 Mo. 34, 22 S. W. 345. But Co.. 93 Iowa, 752, 62 N. W. 1. 
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charged and received for similar services by other men of 
the same profession in the same vicinity and courts. More 
than this, where a lawyer is employed without any stipula- 
tion as to the price, by a person who has full knowledge of 
the lawyer's rate of charges, it may fairly be inferred that 
he agrees to pay that price and thus an actual contract is 
created. If a contract is prematurely ended by a client, the 
attorney may either sue in quantum meruit for the reason- 
able value of his services, or for damages for the breach of 
contract. In a suit for breach of contract the contract price 
is the measure of damages, as a client is not entitled to the 
whole of the services of his attorney, and hence there is no 
deduction for what the attorney may earn elsewhere. 

Suits against an attorney by his client may be either in 
contract or tort. In the latter case the tort is that of neg- 
ligence and sometimes exemplary damages are recoverable. 
These questions will meet us later in our consideration of the 
tort of negligence. Here we are considering only an attor- 
ney's liability in contract. He is not liable for errors or mis- 
takes, if he is fairly capacitated to discharge the duties of 
his profession and acts with the proper degree of attention 
and with reasonable care and up to his skill and knowledge. 
Interest is recoverable on money collected from the date 
of its reception if the attorney fails to give his client notice, 
or if he appropriates it ; otherwise, from the time of de- 
mand. 

ILLUSTRATIONS. 

(1) D is employed by the Canadian government to render profes- 
sional services for it. but the contract is silent as to remuneration. Is 
he entitled to charge for his work? In Canada and the United States 
professional men are entitled to charge for their services, and in the 
absence of stipulation to the contrary, he is presumed to have been em- 
ployed upon the usual terms.2«« 

(2) P is employed by D as an attorney to endeavor to secure a 
pardon for D's son, and D promises to pay an agreed sum in case of 
success. Thereafter D employs other parties for the same purpose and 
discharges P. The pardon is granted. What is the measure of P's dam- 

«««The Queen v. Doutre, 9 Api>. 
Cas. 745. 
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ages? The entire compensation agreed upon. It is impossible to jnsUy 
measure P's damages by any apportionment of the sum agreed upon.2«7 

(3) In a suit for damages for failure to pay for services rendered 
as an attorney, is the importance of the cause to the client worthy of 
consideration in determining the value of the services? Tes. The value 
of the services of an attorney is necessarily to be determined by many 
considerations besides the mere time visibly employed, and the import- 
ance of the cause to the client affords to some extent a measure of the 
skill, care and responsibility exacted and effort demanded, and should not 
be disregarded.svs 

(4) P renders services as an attorney for D, and gives to his client 
an account in which the charges are reasonable. Is he entitled to in- 
terest, as well as to the amount of the charges? Yes, from the time 
the account is rendered, for it should have been paid then.^^^ 

(5) P renders services for D, as an attorney, without any stipula- 
tion as to the price to be received for such services. D refuses to pay 
P's charges. What is the measure of damages? The reasonable value 
of the services, to be determined with proper reference to the nature 
of the business, the professional standing of P, and the usual charges 

of other members of the same profession in the vicinity for like serv- 
ices.«w 

(6) In consideration of fees promised, D undertakes to conduct a 
law suit for P to collect a debt, but is so negligent in delaying to sue 
out execution that the debt is lost. Is D liable in a contract action for 
the loss sustained by P? Yes. An attorney employed promises to those 
who employ him that he will faithfully and carefully transact the busi- 
ness entrusted to him.271 

(7) In 1882 T>, as attorney for P, has in his possession certain money, 
but he claims the entire amount for legal services, and P does not de- 
mand it until April, 1887. Suit is brought by P in June, 1887. From 
what time is P entitied to interest on the balance due? From June, 1887, 
and not 1882, because of the uncertainty of the demand, and because until 
June, 1887, at least, D is not in default.272 

(8) D is employed by P to defend a suit for him, but P does not 
inform D of the nature of his defense, and if he had done so the defense 
would not have been a good one. D fails to defend. Can P recover 
more than nominal damages from D? N0.2T8 

26T Moyer v. Cantieny, 41 Minn. 271 Stimpson v. Sprague, 6 Me. 

242, 42 N. W. 1060. 470. 

2«« Selover v. Bryant, 54 Minn. 272 in re Wolf, 51 Hun. 407, 4 N. 

434, 56 N. W. 58. Y. Supp. 239. 

2«» Mygatt V. Wilcox, 45 N. Y. 306. 273 Grayson v. Wilkinson, 13 Miss. 

270 Vilas V. Downer, 21 Vt. 419. (5 Smedes & M.) 268. 
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(9) D, an attorney at law, Induces P to buy certain land from him 
by presenting him with an abstract of title on which he has certified 
that he has examined the title and that the abstract is a full and com- 
plete abstract of such title. The abstract is false, among other things, 
in that it represents as a conveyance an instrument that does not purport 
to convey title. P goes to some -expense in breaking the land. What is 
the measure of damages? The amount of the purchase price plus the 
expense incurred. D is liable, not only on his promise that the title 
is as stated, but upon an implied contract that he has exercised reason- 
able care and diligence in preparing the abstract.2T4 

§ 46. The substantial damages for breach by an employer 
of a contract of emplo3niient are the contract price, 
less pajnnents received and what the servant might 
with reasonable diligence earn during the remain^ 
der of the term if discharged before its termina- 
tion (or at the election of the servant, or in any 
event if there is no contract price, the reasonable 
value of the services rendered), with legal interest. 

The substantial damages for breach by a servant of 
a contract of employment by refusal or failure to 
perform the duties of the service, or by quitting 
work, are the difference between the contract 
price for the balance of the term and the cost of 
supplying the services, together with the value 
of the loss of property and any other pecuniary 
injuries within the contemplation of the parties, 
with legal interest. 

In case of a breach of contract of employment by the 
employer by a wrongful discharge of the employe, the latter 
has the option of three remedies. He may treat the contract 
as rescinded and sue in quantum meruit for the value of 
services performed. He may sue at once for an entire 
breach of the contract, when he will recover the contract 
price, less what he has already received on the contract 
price as well as what he might reasonably be able to earn 
during the remainder of the tenn. He may wait until the 
expiration of the contract and sue and recover the contract 

274 Thomas v. Schee, 80 Iowa, 
237, 45 N. W. 539. 
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price, less what he might have earned by reasonable dili- 
gence during the term of the contract, and under this last 
option, where wages are payable in instalments, suits may 
be brought on the several instalments of indemnity as they 
accrue if the contract is divisible or continuing. This last 
is not on the theory of constructive service, which is illogical 
and unjust to the employer, but on the theory of indemnity 
which accrues by instalments. If but one action were al- 
lowed in instalment contracts of this sort, the servant would 
either have to sue at once, when there is likelihood that the 
judgment may be unjust either to the plaintiff or defendant, 
pr he will have to wait until the termination of the period 
of employment, when if the period is longer than the period 
of the statute of limitations the employe will lose some of 
his indemnity. For breach by an employer of a contract 
of employment, the contract price should prima facie be 
the measure of damages. The employer may show that the 
damage sustained is less than the price agreed upon, but the 
employe, who is prevented from performing the service 
agreed upon, is entitled to full indemnity, and the employer 
in the wrong should have the burden of reducing the con- 
tract price by showing that the plaintiff could have procured 
work elsewhere. If by the contract the servant is to be paid 
in profits, the value of the loss of profits should be the 
measure of damages if it is capable of ascertainment. Con- 
tinuing in the employment after the termination of a con- 
tract for a fixed time and fixed compensation, without any 
new agreement, is equivalent to a renewal contract for the 
same period and rate. Where an employer is authorized 
to fix the amount of compensation, the amount fixed by him 
is controlling, in the absence of fraud or bad faith. All ser- 
vices rendered by an employe during the period for which 
he is employed of a nature similar to his regular duties are 
presumed to be paid for by his salary. If a servant quits 
before the end of the term for which he is hired, without 
legal excuse, he forfeits wages due ; but if he breaks a con- 
tract that is divisible, or an entire contract with just excuse, 
he may sue for the reasonable value of his services. Where 
both parties are equally in fault, he may also recover the 
reasonable value of his services. The foundation for the 
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recovery in these cases, as also in the case of a suit for the 
reasonable value of services when the contract is broken 
by the employer, is quasi contractual. The tort liability of 
both master and servant will be considered in connection 
with the tort of negligence. Consequential injuries frequent- 
ly result to the employer from breach of contract by his 
employe, and damages are recoverable therefor, according 
to the usual rules, if they are reasonably within the con- 
templation of the parties at the time of making the contract 
as a probable result of breach thereof, and they are specially 
pleaded. 

ILLUSTRATIONS. 

(1) P is under contract to work for D for thirty-six weeks, to play 
old man parts in his museum at |35 per week. D breaks his contract 
after eighteen weeks by discharging P. P sues at once for breach of 
contract. What is the measure of damages? The contract price, less 
what P might earn by reasonable diligence during the balance of the 
term.«T» 

(2) P is employed by D on Feb. 26th for a year for (1,000, payable 
in monthly instalments. July 15th D discharges P, who sues and re- 
covers for salary up to July 26th. After the end of the year P sues to 
recover the salary due for the balance of the year. Is he entitled to 
recover the same, or is the matter res adjudicata? He is entitled to 
recover the balance of the salary due under the contract to date (less 
what he might have earned elsewhere by reasonable diligence), with 
legal interest on the damages from the dates due.37« 

(3) P is employed by D in Feb., 1892, so long as he shall own fifty 
shares of D's stock, at a salary of fifteen hundred dollars a year, payable 
in monthly instalments. October, 1893, D discharges P, who sues and 
recovers damages up to March, 1894. After a few more months P sues 
to recover further damages up to date. Is he entitled to the same or 
should the principle res adjudicata be applied? He is entitled to recover 
the contract price from March, 1894, to date, less what he might have 
earned with reasonable diligence during the period, with legal interest 
from the date due, as this is a continuing contract.277 

(4) P enters into a contract with D, whereby he promises to work 
for D for three years at a stipulated salary, payable in monthly instal- 

275 Sutherland v. Wyer, 67 Me. Bach. 78 Md. 132, 27 AU. 501. 

64. 277 McMullen v. Dickinson Co., 60 

270Liddell V. Chidester, 84 Ala. Minn. 156, 62 N. W. 120. 
508, 4 So. 426, and Olmstead v. 
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ments. After working a ittle over a year he is discharged. What is 
the measure of his damages? The contract price, less what by reason- 
able diligence he has or might have earned up to the time of the suit, 
and what with reasonable diligence he might earn during the rest of the 
term of the oontract.278 

(5) P agrees to serve D for an agreed price for a year, but volun- 
tarily leaves the service before the expiration of the time and without 
the fault of D and against his consent. Is P entitled to recover in quasi 
contract the reasonable value of the services already rendered? No. 
The law will not create an obligation of this sort for a wrongdoer. The 
express contract is a bar. Yet, some courts permit such recovery and 

allow the defendant a set-off for any injuries caused by the breach of 
contract.s7» 

(6) P sues D for services rendered as keeper of certain property, 
upon the express request of D. Is the value of the services to be deter- 
mined by the benefit which D receives? No. This is not a quasi con- 
tract, but an inferred contract, and the value of the services is the 
measure of damages.28o 

(7) P hires D to carry on his sawmill for a year in a workmanlike 
manner and to make certain repairs, and to receive a share of the lum- 
ber sawed for his pay. P discharges D because he does not do the work 
in a workmanlike manner. Is D entitled to counterclaim the balance 
due him for his labor and earnings in a suit by P for breach of contract? 
Yes. This is a quasi contractual obligation and allowance should be 
made for the value of the benefit conferred by D. It would be unjust to 
deny D this relief for breach of one part of a contract; and this dis- 
tinguishes the above case from the ordinary contract of employment's^ 

(8) P sues D for the reasonable value of services as a general farm 
hand, performed for D by a minor, and D sets up a counterclaim for 
damages for breach of contract in quitting his employ before the ex- 
piration of the term, whereTby D loses crops, etc., because of his inability 
to procure other help. Should damages be allowed under the counter- 
claim? No. As the contract is not made with special reference to the 
harvesting of crops, this damage is not within the contemplation of the 
parties, and therefore is too remote.282 

(9) P is employed by D for one year, but is discharged after work- 
ing about eight weeks. Is P entitled to interest on the amount of dam- 
ages he is entitled to recover for breach of the contract? Yes.sss 

"^ Boland v. Glendale Quarry Co., «8i Swift v. Harrlman, 30 Vt. 607. 

127 Mo. 520, 30 S. W. 151. "2 Macy v. Peach, 2 Kan. App. 

279 stark V. Parker, 19 Mass. (2 575. 44 Pac. 687. 

Pick.) 267. Contra, Brltton v. Tur- «•« Catholic Press Co. v. Ball, 69 

ner, 6 N. H. 481. 111. App. 591. 

2«oStowe V. Buttrick. 125 Mass. 
449. 
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§ 47. The substantial damages for breach of promise of 
marriage are such an amount as may be awarded 
in the soimd discretion of the jury, subject only to 
review by the court if excessive. In estimating 
substantial damages the jury should take into con- 
sideration all the recognized elements of injury, 
both pecuniary and nonpecuniary, but for loss of 
property to be considered it must be specially al- 
leged. If malice or wantonness is shown, the jury 
may allow exemplary damages. Evidence in ag- 
gravation and mitigation of damages is admissible, 
if specially pleaded. 

While the action for breach of promise of marriage is 
in form a contract action, in all other respects it resembles 
a tort action. The wrong is similar to a tort. Exemplary 
damages are allowed as in tort actions. Mental suffering 
is an element of injury for which the jury is allowed to 
assess compensation. The cause of action does not survive, 
unless there is special pecuniary injury for which conse- 
quential damages could have been recovered before death. 
Interest is not allowed. The elements of injury which it 
is proper for the jury to consider in arriving at its estimate 
of the damages are the loss of a permanent home and 
worldly advantages, the loss of time, the loss of future pros- 
pects of marriage, expenses incurred in preparation for mar- 
riage, injury to health, loss of virtue ^nd reputation, mental 
suffering, and mortification and humiliation. In aggrava- 
tion of damages, evidence is admissible to show seduction, 
the manner in which the engagement is broken, fraud, bad 
faith, defendant's reputation for wealth and social position, 
the length of the engagement, the depth of plaintiff's devo- 
tion, plaintiff's lack of independent means; and, in mitiga- 
tion of damages, evidence is admissible to show family op- 
position, unchastity, or ill health on the part of the plain- 
tiff. The general elements of injury enumerated above are 
such as result in the usual course of things, and therefore 
the damages allowed therefor are direct, and are recover- 
able under a general allegation. The various elements in 
aggravation or mitigation must be specially pleaded. It is 
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possible to conceive of further special injuries, even loss of 
property, for which allowance of compensation can be made 
only when within the contemplation of the parties at the 
time of making the contract as the probable result of breach 
and when they are specially pleaded. In the case of loss 
of permanent home, and mental suffering, the injuries may 
be said to be caused by the breach, but other injuries, like 
seduction, cannot be said to be caused by the breach, and 
yet they are a part of the legal injury and should be con- 
sidered. It is possible to have the parties in advance liq- 
uidate the damages recoverable in case of breach, but this 
is so unusual that it does not call for discussion. Some of 
the losses are pecuniary, and should be measured by value, 
but the whole question of damages is here so at large that 
it is better not to try to lay down any particular rules. 

ILLUSTRATIONS. 

(1) In a suit by P against D for damages for breach of promise of 
marriage, it appears that P is not capable of making and carrying out 
the contract without fraud on the defendant. Is P entitled to substantial 
damages? No.^^^ 

(2) A promise of marriage given to P is broken by D, who is a 
man of wealth and social position, after P has submitted to sexual in- 
tercourse with D and become pregnant, through the inducement of his 
promise to marry her. What elements of injury are proper to be con- 
sidered? The loss of permanent home and advantageous establishment, 
injuries to affections, mortification, anguish and seduction, though some 
courts allow evidence of seduction without consent only to aggravate 
the mental suffering, z^s 

(3) P and D are engaged to be married, but D breaks the engage- 
ment by ignoring it. Under a charge by the court that the amount of 
the damages is discretionary with the Jury, provided that their conduct 
is not marked by prejudice, passion, or corruption, the Jury returns a 
verdict for $45,000 as actual damages, but this is only four and one-half 
per cent for one year on the estate of the defendant. Is this excessive? 
No.2»« 

284 Ooddard v. Westcott, 82 Mich. ssc Campbell v. Arbuckle, 21 N. 
180, 46 N. W. 242. Y. St. Rep. 412; Id., 123 N. Y. 662, 

285 Daggett V. Wallace, 75 Tex. 26 N. E. 750. 
352, 13 S. W. 49; Osmun v. Win- 
ters, 25 Or. 260, 35 Pac. 250. 
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(4) P sues D for damases for breach of promise of marriage. la 
the amount of her damages to be measured by the wealth of the de- 
fendant? No. But eyidence of his reputation for rank and wealth are 
admissible, not to show D's ability to pay, but to show the Injury P has 
sustained by the loss of the marrlage.^^r 

(5) In a suit for damages for breach of promise of marriage, in 
connection with the question of how far the plaintiff is injured in her 
affections and suffers distress, is it proper for the jury to consider the 
length of the engagement? Te8.288 

(6) In preparation for a contemplated marriage with D, P pur- 
chases and makes up articles of clothing. D breaks the engagement. 
Is evidence of this expense proper? Tes. It furnishes an element to 
be considered in the computation of damages.^so 

(7) In an action for damages for breach of promise of marriage, is 
evidence of the sickness of the plaintiff directly after intercourse with 
the defendant admissible as bearing upon the matter of damages? Tes. 
is evidence that after being informed of defendant's marriage to an- 
other plaintiff seeks him out and shoots him admissible In mitigation of 
damages? No.2»o 

(8) P, a young girl, and D enter into a tacit agreement to marry, 
though no time is set for the ceremony, and at D's expense P goes to 
a convent to school, when D breaks off the engagement in a manner 
abrupt, wanton and most humiliating to the young girl. Are exemplary 
damages allowable? Yes.^^i 

287 Collins V. Mack, 31 Ark. 684; 28» Dunlap v. Clark, 26 111. App. 
Stratton v. Dole, 45 Neb. 472, 63 573. 

N. W. 875. 200 Schmidt v. Duraham, 46 Minn. 

288 CooUdge V. Neat, 129 Mass. 227, 49 N. W. 126. 

146. 291 McPherson v. Ryan,^ 59 Mich. 

33, 26 N. W. 321. 



CHAPTER X. 

ACCESSORY CONTRACTS. 

I. Substantial damages for breach of accessory contracts, § § 48-50 

A. Indemnity, § 48 

B. Warranty and covenant, § § 49-50 

1. Warranty in sales of chattels, § 49 

2. Covenants of warranty and of quiet enjoyment in conveyances 
of land, § 50 

3. Covenants of seisen and of right to convey ih conveyances of 
land, § 50 

4. Covenant against incumbrances in conveyances of land, § 50 

§ 48. The substantial damages for breach of a contract of 
indemnity are the full value of the damage in- 
curred, in a strict contract of indemnity, and the 
full value of the liability to which the indemnitee 
has become subject, in a contract to protect against 
liability (not to exceed the sum named in a bond 
or note), including reasonable costs and attorney's 
fees in actions which the indemnitee has had to 
defend, together with legal interest. 

Consequential damages will rarely be recoverable in ac- 
tions for breaches of contracts of indemnity, not because of 
any rule against their allowance, but because all the losses 
will ordinarily be such as flow in the usual course of things 
and are covered by direct damages. The elements of injury 
which flow from the breach of a contract of indemnity in 
the usual course of things are the loss of the money prom- 
ised for the various items named in the contract and the 
loss of the use of the money, the former being measured by 
value and the latter by interest. Where the obligation is 
that the party indemnified shall not sustain damage by rea- 
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son of the acts or omissions of another, or by reason of any 
liability incurred from jsuch acts or omissions, there is no 
breach of contract until actual damage is sustained and it 
is not paid, and hence nominal damages are here practically 
excluded; but, where the obligation is to perform some 
specific thing, or to save the obligee from a charge or liabil- 
ity, the contract is broken when there is a failure to do the 
specific act, or when the charge or liability is incurred, that 
is, as soon as the liability becomes fixed and the obligor 
fails to perform, though no damage is yet sustained. 

The measure of damages for breach by the pledgor or 
mortgagor of a contract to make a pledge or mortgage, as 
the case may be, involves no new applications of the princi- 
ples of damages for breaches of contracts. The remedy of 
the pledgee and mortgagee after a pledge and mortgage have 
been executed is not a suit for damages, but foreclosure. 
For these 'reasons the subjects of pledges and mortgages 
will not receive special treatment. 

ILLUSTRATIONS. 

(1) D promises P that if P wiU sue C for the amount of certain 
rent in arrear, obtain judgment and levy on certain property, D wiU bid 
the same in for whatever the judgment and costs may be. P obtains 
Judgment for $2,206, and levies on all of the property D has not taken 
away. What is the measure of P's damages in a suit against D? The 
amount which would have been received if the contract had been kept. 
As soon as P performs on his part the promise of D becomes absolute. 
The parties do not intend indemnity.^os 

(2) A grantee accepts a deed poll containing a covenant that the 
land conveyed is free from incumbrances, except a certain mortgage of 
$4,000, which the grantee assumes and from which he agrees to hold 
the grantor harmless. After the debt has become payable, but before 
the grantor has paid any of the debt, the grantor sues the grantee upon 
his contract. What is the measure of damages? The unpaid amount 
of the debt. While the object of the agreement is in a general way in- 
demnity, it is really an agreement by the grantee to assume the debt 
as his own, and the grantor may sue as beneficially interested though 
the promise of payment is to the mortgagee.zos 

292 Wicker v. Hoppock, 73 U. S. 2»8 Locke v. Homer, 131 Mass. 93; 

(6 Wall.) 94, 18 Law. Ed. 752. Farnsworth v. Boardman, 131 Mass. 

115. 
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(3) A deputy sheriff and his sureties execute to the sheriff a bond 
conditioned that the sheriff shall not sustain any damage by reason of 
any act or liability incurred by such deputy. The sheriff is sued and 
Judgment is recovered against him for default in the deputy in- not re- 
turning an execution, but the Judgment is not paid by the sheriff. Can the 
sheriff maintain an action against the sureties? No. There is as yet no 
breach of the bond as there is no actual damage.204 

(4) D agrees with P that, in consideration of the latter's entering 
into a recognizance as surety for the appearance of C to answer the 
criminal charge of selling liquor without a license, D will indemnify P 
for any loss he may sustain. C fails to appear, and P pays the amount 
of the recognizance and costs. What is the measure of P's damages? 
The amount of the recognizance and the costs made to. taking Judgment 
therein, together with six per cent interest from the date of the payment 
of the same.205 



§ 49. The substantial damages for breach of a contract of 
warranty in sales are the difference between the 
value of the article and what its value would have 
been if it had been as warranted at the time and 
place of delivery (direct), and the value of any 
injuries to other property, loss of profits, loss of 
time, expenses incurred, and such sum as the jury 
may award for physical pain and mental suffering, 
caused by the breach, if within the contemplation 
of the parties (consequential), together with legal 
interest. 

The theory of the law here, as ahiiost everywhere else, 
is to place the injured party, as nearly as money can do so, 
in the same position as he would have been if the contract 
had been performed; it is compensation, and the foregoing 
rule is in harmony with this purpose and theory. The loss 
of the bargain is the great element of injury, and for this 
loss direct damages are recoverable. But the fact that the 
article purchased does not correspond with the warranty 
may cause many other consequential losses, and if these 
are within the contemplation of the parties at the time of 
making the contract as a probable result of breach and are 

2M Gilbert v. Wiman, 1 N. Y. 550. 185, 21 N. E. 552; Warwick v. Rich- 
2WKeesllng v. Prazier, 119 Ind. ardson, 10 Mees. & W. 284. 

Law oi Damages — 11. 
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specially pleaded, consequential damages are recoverable 
therefor. The measure of the direct damages is very def- 
inite ; it is the value of the loss, which is determined by tlie 
difference between two other values. The measure of the 
consequential damages for pecuniary injuries is also value, 
but the measure of the consequential damages for the non- 
pecuniary injuries is only the sound discretion of the jury, 
subject to the limitation that the damages must not be ex- 
cessive. If the warrantor knows that his warranty is false, 
he may be sued in tort, as well as in contract, at the other 
party's election. In tort the rule as to the recovery of con- 
sequential damages is broader, but for direct damages it is 
just the same. In the case of a warranty of quality, if the 
article is worthless, the party injured is not limited to the 
price paid, for he is entitled to the value of the loss of his 
bargain, and he may therefore recover the value of the 
article as it would have been as warranted. Evidence of 
the agreed price is persuasive, but not conclusive, as to what 
the value would have been. Evidence of what it is actually 
sold for tends to show the actual value, but that, in turn, 
is only evidence on the point. In the case of a breach of a 
warranty of quantity, the warrantee is entitled to a due pro- 
portion of the purchase money with interest. In case of 
a breach of a warranty of title, the warrantee is entitled to 
the value of the article at the time deprived of its posses- 
sion, with costs of defending the action and interest. On 
the sale of a chattel, a warranty is, in legal effect, a promise 
that the thing sold corresponds with the warranty, in title, 
quantity, or quality, as to which the warranty relates. If 
this thing prove defective within the meaning of the war- 
ranty, the stipulation can be satisfied only by making it 
good, which can be done in no other way than by paying 
the vendee enough money so that with the cash value of the 
defective article the sum is equal to what the article would 
have been worth if the defect had not existed. The vendee 
may return the article and recover the contract price for 
fraud, or pursuant to a condition in the contract, but the 
value of the loss is the only way to measure the damages 
for breach of warranty. If the price paid were allowed to 
measure one side of the loss, it would negative the purpose 
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of the warranty. Suppose that, in consideration of 'the 
price of one dollar paid by A, B should warrant that a horse 
is sound, when if the horse were sound it would be worth 
$100, but because of unsoundness it proves totally worth- 
less. Shall A recover only one dollar? There can be only 
one answer, whether the value exceeds or falls below the 
price. The purchaser's measure of damages is the differ- 
ence between what he gets and what he ought to get. 

The warranties may be express or implied, but the rules 
of damages are the same. The only difference that could 
arise would be in the elements of injury m the different 
cases. The rules are those announced in Hadley v. Baxen- 
dale, supra. These rules are rules of remedial law, but many 
courts have confused their meaning and extended their ap- 
plication to antecedent rights. For example, the creation 
of implied warranties is said to be governed by the principles 
of this celebrated case. Warranties, in most cases, may ex- 
tend to only those things contemplated by the parties, but 
that is a different thing from the rules as to damages. The 
creation of antecedent rights is one thing; the creation of 
remedial rights, and in particular the right to damages, is 
quite another thing. It is only with the latter that the rules 
of damages have any concern. 

ILLUSTRATIONS. 

(1) D contracts to furnish P with wheels for agricultural imple- 
ments and gives a written warranty against defects in material and work- 
manship. D uses inferior iron, and this makes the wheels defective. In 
a suit for damages for breach of warranty, what is the measure of dam- 
ages? The difference between the actual value of the defective wheels 
delivered, and their value had they been in accordance with the written 
warranty^ (the price agreed to be paid being competent evidence of the 
latter value), plus compensation for trouble and expense and other in- 
juries incurred in consequence of the wheels not being in conformity 
to the contract«M 

(2) D manufactures six carriage springs for P, knowing that P 
wants to use them for the special purpose of constructing carriages, and 

2»« J. I. Case Plow Works v. Niles 
& Scott Co., 90 Wis. 590, 63 N. W. 
1013. 
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therefore impliedly warranting that they are reasonably fit for that pur- 
pose (or expressly warranting that they are of best steel). They tarn 
out to be of poor material and unfit for the purpose intended. P sues D 
for general damages and for special damages for expenses incurred in 
taking out these springs from the carriages and fitting in new springs. 
What is the measure of his damages? The difference between the actual 
value of the springs and what they would have been worth if as war- 
ranted, and the actual cost of replacing the springs, as this loss is within 
the contemplation of the parties and specially pleaded.207 

(3) P sues D for damages for breach of warranty by D to construct 
a freezer that will keep chickens in condition for market, knowing that 
P intends to place chickens in the freezer. D fails to construct such 
a freezer and P loses hundreds of pounds of chickens. What is the 
measure of damages? For the failure to keep the warranty, the differ- 
ence between the value of the refrigerator as constructed and its value 
as it would have been if made according to contract; for the special 
injury of loss of chickens, the value of the chickens less the cost of 
getting them to market.298 

(4) P sells D eight bushels of flax seed for $12, for the purpose of 
enabling D to sow it and raise a crop. D sows the seed, but it is worth- 
less and it does not germinate. As a consequence D loses the seed, the 
use of his ground, and time and labor. Is he entitled to recover the 
value of all these elements of injury? Yes.^oo 

(5) P sues D for damages for breach of warranty of a furnace sold, 
and the court instructs the jury that, in case it finds for the plaintiff, 
"he will be entitled to recover the difference between the purchase price 
of the furnace and its actual value." Is the instruction correct? No. It 
should have been the difference between its actual value and its value 
had it conformed to the warranty. The purchaser is entitled to the 
profit of his bargain, whether good or bad.'oo 

(6) R sells. M thirty-seven cases of eggs in Tennessee for fifteen 
cents a dozen, with a warranty that the eggs are fresh, knowing that M 
intends ta sell them on the market. M sells to B, with like warranty, 
for fifteen and a half cents a dozen, knowing that B intends to sell them 
in the Boston market. The eggs are not fresh but mixed, fresh, limed 
and stale, and B consequently loses seven cents a dozen on them, thouglT 
he sells them for sixteen cents a dozen. B recovers against M the 
value of this loss, or $82. Is M entitled to recover the amount of these 
damages from R as special damages? Yes.soi 

2»7 Thoms V. Dingley, 70 Me. 100. «oo Park v. Richardson, 91 Wis. 

288Beeman v. Banta, 118 N. Y. 189; 64 N. W. 859; Cary v. Gruman, 

538, 23 N. E. 887. 4 Hill (N. Y.) 625. 

200 Shaw V. Smith, 45 Kan. 334, soi Reese v. Miles, 99 Tenn. 398, 

25 Pac. 886. 41 S. W. 1065. 
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(7) D sells and warrants the title, among other things, to three 
Baltimore heaters, to which there is a total failure of title. What is the 
proper measure of damages? The difference between the value of the 
property as sold and its value had the title been as warranted^ or the 
value of the loss of property purchased. To allow the recovery of the 
full contract price would be contrary to the general rules of damages, 
which are calculated to furnish compen8ation.802 

(8) D purchases of P a harvester and binder, agreeing to pay there- 
for $75 and giving his note. Three years later the machines are taken 
from D by a third 'party, under a mortgage given prior to that time by 
P. Is the measure of D's damages the value of the chattels when taken 
away, or the price paid for the chattels? The value when taken away 
from him. This gives him compensation. But it has generally been held 
that the measure of damages for failure of title to slaves is the pur- 
chase price and interest, in analogy to the rule in the case of land.sos 

§ 50. The substantial damages for breach of the covenant 
of warranty or of quiet enjoyment are the pur- 
chase price paid, if' there is a total eviction, a pro- 
portional part of the purchase price according to 
value, if there is a partial eviction, and the sum 
paid not to exceed the purchase price, if the pur- 
chaser buys in the paramount title, with legal in- 
terest, where there is liability for mesne profits, 
together with the expenses of the eviction suit. 

The substantial damages for breach of the covenant 
of seisin and of the right to convey are the pur- 
chase price paid, if there is a total failure of title, 
and a proportional part of the purchase price ac- 
cording to value, if there is a partial failure of 
title, and the sum paid not to exceed the purchase 
price if the purchaser buys in the paramount title ; 
with legal interest and the expenses of the eject- 
ment suit. 

The substantial damages for breach of the covenant 
against incumbrances are the purchase price paid, 
if there is a total eviction, a proportional part 
thereof according to value, if there is a partial evic- 

802 Hoffman v. Chamberlain, 40 sos Hendrickson v. Back, 74 Minn. 
N. J. Eq. 663, 5 Atl. 150. 90, 76 N. W. 1019. See Crittenden 

v. Posey, 38 Tenn. 311. 
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tion, the difference in value with and without the 
incumbrance not to exceed the purchase price, 
if there is a permanent incumbrance, and the cost 
of removing the incumbrance at reasonable ex- 
pense, if the incumbrance is removable, with legal 
interest. 

Where the covenantee removes the paramount title or 
incumbrance against the land, the measure of damages is 
based upon the true rule, compensation, but in the other 
cases, the measure of damages is anomolous. The measure 
should be the value of the bargain lost. In the case either 
of total eviction or of total failure of title, this would be the 
difference between the contract price and the value of the 
property at the time of such eviction or failure of title. 
But, outside of New England, this is not the rule, but the 
amount of the damages is fixed by the price paid. Instead 
of putting the plaintiff in the same position as though the 
contract were carried out, he is- put in the same position 
as though he had never made a contract. This places the 
rules as to damages for breaches of covenants out of har- 
mony with the general rules of damages, but the rules are 
so well settled that there is no changing them at this date, 
and we must take them as we find them. 

The purchase price is controlling, with the exception 
named, even if other damages are stipulated. The dam- 
ages are not the same for breach of all of the covenants, 
but in all cases expenses are allowed for defending the title, 
whether as defendant or plaintiff, and interest is allowed 
on the purchase price where the covenantee is liable for 
mesne profits, and interest is allowed on other moneys ex- 
pended from the time of the outlay. The covenants of 
seisin and right to convey relate to the time of the con- 
veyance and mean that the grantor then has title ; while the 
covenants of warranty and quiet enjoyment relate to the 
future and bind the grantor and his heirs to make the title 
fi^ood ; and the covenant against incumbrances relates to 
subsisting rights in third persons. Before there can be any 
breach of a covenant of warranty, there must be an actual 
or constructive eviction, but it is not necessary that it be bv 
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legaj process; whenever the grantee is ousted of possession 
by one having a lawful right to the property paramount to 
the title of his grantor, the covenants of warranty and quiet 
enjoyment are broken, and if the paramount title is so as- 
serted that he must yield to it, or go out, the covenantee 
may purchase, or lease, from the true owner, and this will 
be considered a sufficient eviction to constitute a breach. 
An amicable ouster is for the benefit of the grantor, as it 
saves him the expense of the eviction suit. Before there 
can be a breach of the covenant against incumbrances, the 
covenantee must suffer actual injury. In all cases of total 
eviction the measure of damages is the price paid, with in- 
terest. Where the eviction is partial, a proportional part of 
the price is recoverable for breach of any of the covenants, 
but the proportion is determined by the relative value and 
not by the relative quantity of the land lost to the entire 
tract. If the covenant against incumbrances is broken by a 
lease, the measure of damages is the rental value to the 
expiration of the term ; if by a life estate, interest on the 
purchase money, or a proportional part of it, for the prob- 
able life, based on the annuity tables ; if by an easement, the 
difference between the value of the land with the easement 
and without the easement, not to exceed the purchase price. 

Where the foregoing covenants occur in a lease, the 
above rules obtain, but all other covenants of both landlords 
and tenants are governed by the general rules of damages 
for breaches of contracts, and have already been considered 
under leases. 

The elements of injury in the various cases are suffi- 
ciently set forth in the propositions. Except for costs and 
expenses, the damages recoverable are direct. Damages 
for benefits conferred may sometimes be recovered from the 
holder of the paramount title who accepts the same in an 
action in quasi contract. 

ILLUSTRATIONS. 

(1) D sells a lot of land to P, with a covenant of seisin. P resells 
to C, with the same covenant. C is evicted from a molty of the land, 
worth three hundred pounds, and recovers this sum from P. In a suit 
by P against D for breach of covenant, what is the measure of dam- 
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ages? The contract price with interest and the costs of defending the 
eviction 8uit» for the covenant cannot be construed to extend to anything 
beyond the subject-matter of it'^^ 

(2) P buys land from D with a covenant of quiet enjoyment. After 
the conveyance the title of the United States to the land becomes abso- 
lute and paramount by the decision in a suit pending and the lands are 
thereby restored to the public domain, though P is not actually evicted. 
P then pre-empts the land. In a suit by P for breach of covenant, set- 
ting up the foregoing facts, D demurs to the complaint. The demurrer 
should be overruled, as constructive eviction is enough to constitute a 
breach of covenant, and the measure of P's damages would be the pur- 
chase price and interest, if P has lost the premises, but, as he pur- 
chases them, it is the sum actually paid for the paramount title and ex- 
pended in defending his title, with interest.so5 

(3) P is the purchaser of land from a remote grantor, who has con- 
veyed with a warranty of title for $6,296, though P pays only $1,000, and 
P loses by the paramount title of other parties one-fourth of his interest 
in the land. What is the measure of damages? One-fourth of the pur- 
chase price paid for the land by the first vendee, as the covenant runs 
with the land, and interest, as P is liable for mesne profits, and costs 
because contemplated. It is the necessary result of the doctrine that 
the measure of damages is the price and not value, that the price paid 
by the first vendee is recoverable, but it is not in harmony with the 
general law of damages.3o« 

(4) D buys from P for $600 a lot of land, by a deed of general war- 
ranty, purchasing it for the purpose of erecting a lager beer cellar on 
the west end thereof, of which fact he notifies P. Later he is evicted 
by paramount title from the west end, by_ reason whereof the lot is 
worth to D $200 less than the entire lot would have been worth, but its 
relative general value is now only $30 less than it would have been. 
What is the measure of damages? Thirty dollars and interest from the 
time of eviction. The fact that the land is bought for a particular pur- 
pose has no effect on the measure of damages. The implied warranty of 
reasonable fitness for a particular purpose in sales gives the purchaser 
an antecedent right and therefore affords no analogy for settling the 
rules of damages.so? 

(5) D conveys land to A with covenants of warranty and quiet en- 
joyment for the named price of $500, though the actual price is less, and 

80* Staats V. Executors of Ten ^oa Brooks v. Black, 68 Miss. 161, 

Eyck, 3 Caines (N. Y.) lllf ; Pitch- 8 So. 332. 

er V. Livingston, 4 Johns. (N. Y.) so- phlUips v. Reichert, 17 Ind. 

1. 120. 

sooMoGary v. Hastings, 39 Cal. 
360. 
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A conveys the same land to P. B, having a paramount title, enters and 
takes possession of the land. Is P entitled to sue D for breach of cov- 
enant, and if so what is the measure of his damages? Lawful eviction 
of some sort is necessary, but it is not necessary that it should be by 
legal process; whenever the grantee is ousted of the possession by one 
having the lawful right, the covenants of warranty and quiet possession 
are broken. The amount of damages is fixed by the price named in the 
deed, as D is estopped from setting up against a stranger the fact that 

the price named is not the real price. Not so as between the original 
parties.808 

(6) P buys land from D, and D executes a deed, with a covenant 
against incumbrances. There are several mortgages against the place. 
P pays 11,165 on them, and (835 remains due. In a suit for breach of 
covenant, is P entitled to recover $1,165 or |2,000 and interest? |1,165. 
He ought not to recover the value of an incumbrance on a contingency 
where he may never be disturbed by it.so9 

(7) P buys land from D by a deed with the usual covenants. The 
title wholly fails, and the title is decreed by court to be in another from 
whom P buys the paramount title. What is P's measure of damages* 
for breach of the warranty of seisin? Not the contract price and in- 
terest, but the sum paid for the paramount title, not to exceed the price 
in the first deed. It makes no difference whether the title to a part or 
the whole of the land fails, when the paramount title is thus bought. This 
rule is based on the true principle of compensation.sio 

(8) D conveys to P with a covenant against incumbrances the para- 
mount title to lands on which there are Junior incumbrances. It would 
cost the junior incumbrances more than the value of the land to redeem, 
but P extinguishes the incumbrances. Is P entitled to recover from I) 
the amount paid? No. At least, he can only recover a nominal sum, 
as the incumbrances have no value.sn 

3o« Greenvault v. Davis, 4 Hill 3 lo Richards v. Iowa Homestead 

(N. Y.) 643; Howell v. Morris, 127 Co., 44 Iowa, 304. 

111. 67, 19 N. E. 863. si i Guthrie v. Russell, 46 Iowa, 

809 DeLavergne V. Norris, 7 Johns. 269. 
(N. Y.) 358. 



CHAPTER XI. 

TORTS AFFECTING PERSON AND FAMILY. 

I. Substantial damages for torts, § § 51-58 

A. Affecting life or security, § § 52-53 

1. Assault and battery, § 52 

2. Negligence, § 53 

B. Affecting liberty, § 64 

1. False imprisonment, § 54 

« 

C. Affecting reputation, § § 55-56 

1. Malicious prosecution, § 55 

2. Slander and libel, § 56 

D. Affecting family, § § 57-58 

1. Criminal conversation, § 57 

2. Seduction, § 58 

§ 51. In actions for torts, the damages are such value 
of pecuniary injuries and such smn awarded in 
the sound discretion of the jury for nonpecuniary 
injuries as will place the person injured in the 
same situation as if no tort had been committed; 
except that if the act is malicious or wanton the 
jury in its sound discretion may award a further 
sum as a punishment to the offender and a warn- 
ing to others. 

While the rules for measuring the damages are differ- 
ent in tort actions than in contract actions, the purpose 
of all is the same. It is compensation. Damages should 
always be commensurate with injuries. In both kinds of ac- 
tions the object of the law is to place the injured party in 
the same position as though no wrong had been committed. 
In cases of contracts, this means in the sam.e position as if 
the contract had been performed, for the injured party has a 
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right to the performance of the contract. In cases of torts, 
this means in the same position as though no tort had been 
committed, for the injured party has a right not to have the 
wrong committed. As a party is always entitled to at least 
nominal damages for every breach of contract, so he is en- 
titled to at least nominal damages for every tort violating 
one of his legal rights, but in the case of negligence, nui- 
sance, fraud, etc., as there is no tort without special dam- 
age, nominal damages, in these cases, are practically ex- 
cluded. Except for breach of promise of marriage, ex- 
emplary damages are excluded in contract suits, but in most 
jurisdictions they are not unusual in tort suits. In con- 
tract actions, direct damages are recoverable for the injuries 
which flow in the usual course of things ; in tort actions, for 
the immediate injuries. Consequential damages are recov- 
erable in contract actions for only those unusual injuries 
which are within the reasonable contemplation of the parties 
at the time of making the contract as the probable result 
of its breach, but in torts such damages include all the in- 
juries which are the natural and probable result of the 
wrongful act. 

Where the amount of the damages rests in the sound 
discretion of the jury, evidence in aggravation or mitiga- 
tion of the damages is admissible, either on the issue of 
malice, or actual injury, and the verdict is subject to be 
set aside by the court if so great or so small as to indicate 
that the jury is influenced by passion or prejudice, or mis- 
led bv a mistaken view of the merits of the case. 

The various applications of the general principle will 
now be considered in connection with the specific torts 
which arise from violations of the rights of personal security, 
liberty, reputation, family and property. 

§ 52. The substantial damages for assault and battery are 
such sum as the jury in its sound discretion may 
award for physical pain and mental suffering, to- 
gether with the value of loss of time, loss of earn- 
ing capacity, expenses, and any other pecuniary 
losses, resulting or to result as a natural and prob- 
able consequence of the tort. 
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Nominal damages are always recoverable for an assault 
or a battery, as special damage is not an element of the tort. 
Except where the doctrine of exemplary damages is repu- 
diated, exemplary damages are also recoverable where the 
assault, or battery, is such as to manifest malice, or a wan- 
ton disregard of the rights of others. The immediate in- 
juries here are physical pain and mental suffering, and dam- 
ages are recoverable therefor under a general allegation, 
and damages for mental suffering are recoverable, though 
there is no other actual injury, as the tort is such as nat- 
urally to give rise to distress, or mental suffering, and there 
is a tort, or independent cause of action, in which mental 
suffering may be an element. Loss of time, loss of earning 
capacity, and expenses incurred, are consequential in nature, 
but consequential damages are recoverable, not only for 
these injuries, but for any other injuries that are certain 
and the natural and probable consequence of the wrongful 
act where specially pleaded, and not only present but pros- 
pective damages are recoverable. Evidence of special dam- 
age, annoyance, malevolence or recklessness, and on the 
issue of exemplary damages the pecuniary condition of the 
defendant, is admissible in aggravation of damages, and 
recent and immediate provocation, before the blood has had 
time to cool, in mitigation of damages. The usual rule as 
to excessive damages applies. 

ILLUSTRATIONS. 

(1) D kicks P on a spot on his leg where he already has a bruise 
and as a consequence P loses his limb. What damages are recoverable 
for this injury? Direct, as the injuries flow Immediately; but special, 
as they are not the necessary consequence.8i2 

(2) In an action for damages for an assault and battery, which in 
addition to the Immediate injuries of physical pain and mental suffer- 
ing cause loss of earnings and expenses for medical aid and nursing, 
are damages recoverable for the latter injuries? Yes. The measure 
thereof is value, but they should properly be specially pleaded.sis 

3i2Vosburg V. Putney, 80 Wis. sis Howes v. O'Reilly, 126 Pa. 

523. 50 N. W. 403. 440. 17 Atl. 642; International, etc.. 

R. Co. v. Kentle, 16 Am. & Eng. 
R. Gas. 337. 
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(3) In a suit for damages for an assault upon a woman, though there 
is no battery, are damages recoverable for mental suffering caused? Ife^. 
There is a tort, and if mental suffering is the natural and probable result 
it is 'an element of injury for which compensation should be allowed.8i« 

(4) A colored woman is excluded from the ladies' railway car, solely 
on the ground of her color, and directed to take a seat in a car set apart 
for men. This exclusion is done by a brakeman in a rude manner and 
in the presence of several persons. The woman declines to go into this 
car. Is she entitled to recover something for the indignity, vexation 
and disgrace to which she is subjected, there being a right to some 
other damages? Yes. A verdict of |200 Is not excessive.sis 

(5) D, who with his wife has formerly had certain seats in a din- 
ing room at a hotel, finds upon his return ttmt, as he has not reserved 
the seats, they have been assigned to and are occupied by another guest, 
P, and without any provocation D seizes a bottle on the table and hits 
P over the head. Is P entitled to recover exemplary damages in addi- 
tion to actual damages? Yes. Where exemplary damages are allowed 
at all they are not confined to cases of actual malice, but they may be 
recovered where the assault is grevious or wanton, manifesting a willful 
disregard of the rights of others.sie 

(6) An assault and battery is induced by personal abuse given by 
the party assaulted. Is this evidence admissible in mitigation of actual 
damages? No. But it may be considered in mitigation of exemplary 
damages and it may be introduced to influence the estimate of the actual 
damage to the feelings-si? 

(7) D's conductor in removing a drunken man from a car Jostles, 
another drunken man and throws him upon P, but the conductor's act 
is lawful and reasonable. Is"P entitled to damages? No. P has as- 
sumed this risk.sis 

§ 53. The substantial damages for personal injuries caused 
by negligence are such sum as the jury in its sound 
discretion may award for physical pain, and, if a 
cause of action exists, for mental suffering, to- 
gether with the value of the loss of time, loss of 
earning capacity, expenses, and any other pecun- 
iary injuries, resulting or to result as a natural 
and probable consequence of such negligence. 

8" Leach v. Leach, 11 Tex. Civ. 3i7 Corcoran v. Harran, 55 Wis. 

App. 699, 33 S. W". 703. 120, 12 N. W. 468; PrenUss v. 

315 Chicago & N. W. R. Co. v. Shaw, 56 Me. 427; Smith v. Hol- 
Williams, 55 111. 185. comb, 99 Mass. 552. 

»i« Borland v. Barrett, 76 Va. 128. ^i* Spade v. Lynn, etc., R. Co., 

172 Mass. 488, 52 N. E. 747. 
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Except for one thing, this rule is the same as applies 
to damages for assaults and batteries. As in the case of 
actions for assaults and batteries, damages are recoverable 
for physical pain and mental suffering, under a general al- 
legation, if there is proof thereof, and damages are recover- 
able for loss of time and loss of earning capacity and ex- 
penditures and loss of profits, under a special allegation. 
The expenditures must be such as are reasonably neces- 
sary. Physical pain and mental suffering are not capable 
of being exactly measured by money. The measure is not 
what it would cost to hire some one to undergo the pain 
the plaintiff has endured. All that can be done is to allow 
the jury to award such compensation as it deems right. Loss 
of time is capable of exact compensation; it is so much 
money as the injured man might have reasonably earned in 
the same time by the pursuit of his ordinary calling. Loss I 

of earning power involves an inquiry into the value of the 
labor, physical or intellectual, of the injured person before 
the accident, as judged by his past earnings, or the fair j 

value of his services, his age, state of health, business habits , 

and manner of living, and his ability to earn money after re- 
ceiving the injury. The jury is not bound to itemize and 
assess a separate amount for each element of injury but may 
award a gross sum, but the elements of injury should be de- 
tailed to the jury by the court, and the jury should confine 
its consideration to the same. 

The one thing which distinguishes the rule of damages 
for the tort of negligence from the rule of damages for as- 
sault and battery is that special damage is the gist of the 
action for damages for negligence. Consequently, nominal 
damages are excluded, and damages for mental suffering and 
exemplary damages are recoverable only when there is some 
other element of injury, that is, only when an independent 
cause of action exists. 

Pain and mental suffering are the direct and necessary 
result of personal injuries, and damages may be recovered 
therefor under a general allegation. It is also held that loss 
of procreative power may be shown under an allegation that 
plaintiff was greviously wounded, and that a miscarriage may 
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be shown under an allegation that plaintiff was made sick, 
for the law will infer such facts from those stated, and they 
are immediate though not necessary. But such injuries as 
expenses in employing a substitute or for medicines, in- 
juries to a part of the body not mentioned, loss of time, in- 
juries sustained because of special occupation, loss of earn- 
ings and business engagements, are consequential in nature 
and must be specially pleaded. 

Personal injuries very frequently arise from the negli- 
gence of carriers of nassengers in failing to perform the 
common-law duties resting upon them under their obliga- 
tion to care for their passengers as far as human care and 
foresight will go ; but so far as the rules of damages are con- 
cerned, it is not important to distinguish between the dif- 
ferent ways in which personal injuries may arise from negli- 
gence. 

ILLUSTRATIONS. 

(1) P sustains personal injuries through the negligence of D. If P 
is in delicate health, should the Jury be instructed that D is liable only 
for such consequences as would have resulted if P had been in good 
bodily health? No. D is responsible for all consequences in the par- 
ticular case, if proximately caused.si> 

(2) P sustains personal injuries through the negligen'ce of D by 
being run against by one of its cars. What elements of injury may be 
considered? Bodily pain, mutilation, loss of time, outlay of money, men- 
tal suffering, and loss of earning capacity. s^o 

(3) P sustains severe personal injuries, resulting in the loss of a 
leg, through the negligence of D. Is P entitled to recover interest on 
the damages assessed by the verdict? No. This sum in gross includes 
all the compensation requisite to cover pain, suffering and disability 
to the date of Judgment and prospectively beyond, and is a full measure 
of recovery, and cannot be supplemented by the new element of dam- 
age for the detention of this sum from the date of the injury.ssi 

(4) P receives an injury, while a passenger on one of D's trains, 
because of the negligence of the employe of D. What items of injury 

3i»Tice V. Munn, 94 N. Y. 621. 321 Louisville, etc., R. Co. v. Wal- 

320Ballou V. Farnum, 93 Mass. lace. 91 Tenn. 35, 17 S. W. 882. 

(11 Allen) 73; Liusiey v. Bushnell, 

15 Conn. 225. 
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should the Jury consider? Expense, inconvenience and suffering, and loss 
of earning power, the first and third measured by value and the second 
by the discretion of the Jury, but the damages for all may be included 
in one gross sum.s22 

(5) P, a postal clerk earning $1,150 a year, with prospects of a 
promotion to a salary of $1,300, receives personal injuries of a permanent 
character from the negligence of D. After pointing out the different 
circumstances which the jury may take into consideration in estimating 
the amount of damages from loss of earning capacity, the court says 
there is no fixed rule for estimating damages of this sort. Is this error? 
No. While the loss is pecuniary and should be measured by value, it 
cannot be done with such exactness as to authorize a fixed rule. The 
loss of promotion is tx>o uncertain to be considered at all.^ss 

(6) P sues D for damages for injuries sustained by him through the 
negligence of D. Is he entitled to recover for expenses incurred in 
going to various springs in order to restore his health? Yes. They are 
a part of the injury, and damages may be recovered therefor under a 
proper pleading, if the expenses are necessary and reasonable (ques- 
tions of fact for the jury) .324 

(7) P sues D for damages for personal injuries from an eiplosion 
of gas, caused by the negligence of D in repairing a gas pipe by which 
it supplies gas to a house. The trial judge instructs the jury iii estimat- 
ing damages to consider physical injuries, pain and mental suffering, 
permanent disability and expenses, and also instructs them that if, as a 
result of the injury, P*s expectancy of life has been shortened, they may 
consider this in estimating damages. Is this instruction error? Yes. 
The shortening of life can be considered only in determining the extent 
of other injuries. Life itself cannot be measured in money. Even an- 
other person can recover by statute for death only for the pecuniary 
loss to himself.825 

(8) P sues D for damages for injuries sustained by D's tying his 
horse so insecurely that it runs away and into the wagon of P, causing 
P a concussion of the spinal cord, by reason of which his eyesight and 
his ability to walk are impaired. P uses ordinary care and judgment 
in selecting a physician, but the physician does not apply the most ap- 
proved methods. Is D liable? Yes.s2« 

(9) While P is boarding one of D's cars, she is frightened by the 
negligence of a servant of D, driving another car, who drives his horses 

322 Goodhart v. Penn. R. Co., 177 325 Richmond Gas Co. v. Baker, 

Pa, 1, 35 Atl. 191. 146 Ind. 600, 45 N. E. 1049. 

823 Richmond, etc., R. Co. v. AUi- 326 Loeser v. Humphrey, 41 Ohio 
son, 86 Ga. 145, 12 S. E. 352. St. 378. 

824 Hart V. Railroad Co., 33 S. C 
427, 12 S. E. 9. 
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dose to P, and as a consequence she has a miscarriage. Does P luive 
a cause of action? No. There can be no cause of action for injuries 
sustained by fright occasioned by the negligence of another, but if there 
is an independent cause of action mental sulfering may be considered 
as an element of injury, and if the injury is such as really to be an in- 
Jury to the body rather than the mind, it will give a cause of action.><7 



§ 54. The substantial damages for false imprisonment are 
such sum as the jury in its sound discretion may 
award for physical pain and mental sufiFering, to- 
gether with the value of the loss of time and inter- 
ruption of business, expenses reasonably incurred, 
and any other pecuniary injuries, resulting or to 
result as a natural and probable consequence of 
the tort. 

* 

Nominal damages are always recoverable for a wrong 
of this sort without special damage, as special damage is 
not an element of the tort, but if there is spfecial damage, 
as injury to reputation, illness, insufficient food, or attorney's 
fees, upon being specially pleaded, damages are recoverable 
therefor. Exemplary damages are recoverable as in other 
torts. Substantial damages lie will' in the sound discretion 
of the jury, and this applies even to pecuniary elements of 
injury, for while the jury should allow only the value of such 
injuries, it may bring in a verdict for a gross sum for pecun- 
iary and nonpecuniary injuries. Prospective damages are 
not recoverable for a continuance of the imprisonment after 
the commencement of the action, for such detention amounts 
to a new tort. 

ILLUSTRATIONS. 

(1) D arrests P on an Illegal warrant and takes him to jail and 
keeps him there until he pays |49 for taxes and costs. Is P entitled to 
recover from D the amount of money thus paid? Tes. The loss of the 
money is as much a consequence of the trespass as the loss of time, in- 
Jury to health, and deprivation of liberty. But interest should not be 

937 Mitchell V. Rochester R. Co., 668, 44 Pac. 320; Summerfield v. 
151 N. Y. 107, 45 N. E. 354; Sloane Western Union Tel. Co., 87 Wis. 1, 
V. Southern Cal. R. Co., Ill Cal. 57 N. W. 973. 

Law of Damages — 12. 
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allowed on this amount, as it is only one element of injury and tbe total 
damages are in the sound discretion of the Jury.szs 

(2) P saws into a guy post placed in his boulevard by D. This is 
a misdemeanor, and no arrest can thereafter be made therefor except 
on a warrant, but D has P arrested without a warrant and taken to Jail 
and hailed before a magistrate. What H the measure of P's damages 
for this false imprisonment? Such sum as the jury in its sound discre- 
tion may award for pain and sufterlng and as exemplary damages* as 
the act of arrest is wanton and without palliation or excuse.>29 

(3) In a suit by P against D for false imprisonment* must P be 
limited to nominal damages, unless he can show damage beyond mere de- 
privation of liberty? No. He is entitled to nominal damages in any 
event, but it is for the jury itself to determine whether it shall reduce 
its verdict to this sum or allow such substantial damages as its sound 
discretion may dictate.sso 

(4) P sues D for damages for false imprisonment. May he prove 
as damage sustained by him the amount of the fee paid by him to 
counsel in gaining his release from imprisonment? Tes. He can re- 
cover only the amount of reasonable charges, but the jury is the judge 
of this.'^8i 

§ 55. Substantial damages for malicious prosecution are 
such sum as the jury in its sound discretion may 
award for physical pain, mental suffering, depriva- 
tion of liberty, and loss of society of family, to- 
gether with the value of the loss of time, interrup- 
tion of business, expenses of litigation, injuries to 
credit and reputation, and loss of property, result- 
ing or to result as a natural and probable conse- 
quence of the wrong. 

As in a^^l tort actions, damages can of course be recov- 
ered in an action for malicious prosecution only for such in- 
juries as are the natural and probable consequence of the 
wrong. The tort of malicious prosecution may arise either 
by a criminal prosecution or a civil prosecution, maliciously 

328 Taylor v. Coolidge, 64 Vt. 506, ssopage v. Mitchell, 13 Mich. 63; 
24 Atl. 656. Josselyn y. McAllister, 22 Mich. 

329 Ross V. Leggett, 61 Mich. 445, 299; Henderson v. McReynolds, 14 
28 N. W. 695. N. Y. Supp. 351. 

881 Parsons v. Harper, 16 Grat 
(Va.) 64. 
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and without probable cause, but the prosecution complained 
of must have terminated in favor of the one prosecuted be- 
fore an action for redress can be begun, and in a nondefam- 
atory malicious prosecution suit special damage is necessary, 
and this must be something other than costs, for these are 
charged in the first action. If a cause of action for dam- 
ages for malicious prosecution exists, the damages are in 
general in the sound discretion of the jury, although some 
injuries are necessarily measured by value, and exemplary 
damages may be added to other damages allowed, but the 
usual right of the court to set aside an excessive verdict for 
passion, prejudice, or ignorance, exists. 

This tort differs from false imprisonment in at least two 
respects. A defamatory, malicious prosecution imports an 
injury to reputation and general damages are recoverable 
therefor: while in false imprisonment only special damages 
could be recovered, and special damage is never necessary 
to an action for false imprisonment. 



ILLUSTRATIONS. 

(1) D's warehouse is set on fire and destroyed, and he has P and 
his wife prosecuted and imprisoned for burning the building, but they 
are acquitted. If the prosecution is instituted maliciously and without 
probable cause, and the keeper lawfully confines P and his wife separate- 
ly, is this proper for the Jury to consider in estimating compensatory 
damages? Yes.ss^ 

(2) D institutes a prosecution against P and has him put in jail, 
without probable cause and from malicious motives, on the criminal 
charge of committing the offense against nature. What are the elements 
of injury for which P may recover? Expenses in the prosecution com- 
plained of» loss of time, deprivation of liberty, loss of the society of 
family, injury to fame and personal mortiflcation.sss 

(3) D leases premises to P for one year, with privilege of renewal 
for two years, but, at the end of one year, while P is using the premises 
for a boarding house, D maliciously and without probable cause sues 
out a statutory summary process to evict P. P gives bond and is not 
evicted, but P incurs expenses in doing this and because of it also loses 

3S2 Spear v. Hiles, 67 Wis. 350, 30 sss Hamilton v. Smith, 39 Mich. 

N. W. 506. 222; Wilson v. Bowen, 64 Mich. 

133. 31 N. W. 81. 
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boarders. Ib P entitled to recover the value of the expenses and loss 
of boarders? Tes, if specially pleaded and proved. In order to recover 
for attorney's fees, their value and not the attorney's charge must be 
proved."* 

(4) D institutes against P an action for malicious prosecution. The 
proceedings are published in a newspaper and this fact injures P's 
reputation. Should he recover damages for this injury? Tes. Such 
publication is the natural and probable consequence of the institution 
of the prosecutioo.Ms 

(6) In an action for damages for malicious prosecution, it appears 
that while under arrest P is made to walk through the snow for a short 
distance. He had previously had a surgical operation, and either from 
being made to walk in the snow or other causes he catches cold and the 
injured parts are affected, but the injury could with more reason be 
attributed to his own indiscretion and negligence. Should this injury 
be considered by the Jury as an element of injury? No.sm 

(6) By an action for forcible entry and unlawful detainer P is 
wrongfully ejected from a lease of a mine. In a suit for the malicious 
prosecution of the above action, what is the measure of damages? The 
reasonable value of the use of the premises for the time P is kept out 
of possession, with the value of all permanent damages to his leasehold 
lnterest.*sT 

(7) In a suit for malicious prosecution, if compensatory damages 

are allowed for mental suffering, can exemplary damages also be allowed? 
Tes.w8 



§ 56. The substantial damages for slander and libel are 
such sum as the jury in its sound discretion may 
award for injury to reputation, injury to feelings, 
mental su£Fering, and the loss of the society of 
friends and associates, together with the value of 
the loss of business, of credit, c^ office, of employ- 
ment, of advantageous marriage, and any other 
pecuniary injury, past or future, that is the natural 
and probable consequence of the defamation. 

83* Slater v. Kimbro, 91 Ga. 217, »36 Fletcher v. Chicago, etc. R. 

18 S. B. 296; Mitchell v. Davles, 51 Co., 109 Mich. 363, 67 N. W. 330. 

Minn. 168, 63 N. W. 363. sa? Moffatt v. Fisher, 47 Iowa, 

S85 Minneapolis Threshing Mach. 478. 

Co. V. Regler, 51 Neb. 402, 70 N. "wParkhurst v. Masteller, 57 

W. 934. Iowa, 474, 10 N. W. 864. 
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Defamation is divided into two kinds; that which is ac- 
tionable per se, and that which is not actionable per se. Of 
the former there are four kinds: where there is an imputa- 
tion of the commission of a criminal offense punishable by 
imprisonment or other corporal penalty; where there is an 
imputation of having a contagious or infectious disease of a 
disgraceful kind; where there is a derogatory imputation 
concerning one in his office, business, or occupation; and 
where the defamation is a libel. In all these cases there is 
a cause of action, and a right to at least nominal damages, 
though there is no special damage. A libel, for instance, 
is always a libel, and in a suit therefor the question is not 
whether there is liability but what is the mount of the dam- 
ages. The sartie thing is true of slander which imputes a 
crime, or a loathsome disease, or affects one in his business 
or profession. But, according to the common law, all other 
words spoken by one about another amount to the tort of 
slander and give a cause of action only when they cause 
special pecuniary injury, or damage. They are said not to 
be slanderous, or actionable, per se. Special damage is the 
gist of the action, as in deceit, negligence and nuisance, and 
must be specially pleaded. Insulting language alone is not 
a ground for damages. 

Malice is said to be an essential to slander or libel. This 
is malice in law. It is not necessary. It is simply a fiction 
of law. The use of the term means nothing, is misleading, 
and we shall disregard it in our further discussion here. 
Actual or express, malice, is another matter. If the defend- 
ant acts with express malice, or with recklessness, or care- 
lessness, and there exists a right to either nominal or sub- 
stantial damages, the jury in its sound discretion may award 
exemplary damages. 

In estimating the damages the jury should take into 
consideration the nature of the charge, the manner it is made, 
the extent of its circulation, social and domestic relations, 
financial standing and reputation of both parties, and malice. 
In aggravation of damages, if specially pleaded, evidence of 
special injury, repetitions of the charges, and other defama- 
tions, are admissible. In mitigation of damages may be 
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shown provocation, retraction, mistake and belief in the 
truth of the statement. Damages are recoverable for future 
effects as well as present effects. 

ILLUSTRATIONS. 

(1) P sues D for damages for the slander of charging her with 
stealing money. May the Jury take Into consideration the pecuniary 
circumstances and standing of the defendant and any effort which he 
may have made to have the plaintiff indicted? Yes^s^ 

(2) D publishes in Its paper that the upper tendom In R is highly 
excited over a threatened breach of promise suit against P. This is a 
libel, as it tends to bring P into ridicule and contempt The item is 
sent D by a correspondent In the town of R. Can D set up In mitigation 
of damages anything which the correspondent might? No. D has no 
knowledge of these mitigating circumstances when he acts, and there- 
for^ is without excuse.B«o 

(8) Before twenty to sixty people at an election D charges P with 
stealing from his employer. Are damages recoverable for mental suf- 
fering? Yes. This is an Important element of the Injury.s^i 

(4) D charges P with twice having tried to burn him out of his 
hotel (in which P lives) in order to get the Insurance on her goods. 
Is evidence of the number and ages of P's children admissible to show 
that her mental suffering is increased? Yes.'^^ 

§ 57. The substantial damages for criminal conversation 
are such sum as the jury in its sound discretion 
may award for the loss of the wife's affections, 
society and services, for the degradation, for the 
injury to the husband's feelings, affections and 
pride, and for the husband's mental anguish, to- 
gether with the value of reasonable expenditxires, 
resulting or to result as a natural and probable 
consequence of the wrong. 

Criniitial conversation is adultery in the aspect of a tort. 
In general the measure of damasfes for injuries caused bv 
this tort mav be said to be the value of the wife, but as this 

"^ Hint* V. Graupner, ISS UL iuS. «» Maboney t. Belford, 132 Mass. 

27 X. B, W5, 393. 

»*^»Morey w Morniiift Journal »*2Cahm v. Murphy, 94 Cal. 23. 

AstsiX lis N\ Y. 207. 25 X. K. 161, 30 Par. 195. 
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cannot be measured by any pecuniary standard, it must be 
left to the sound discretion of the jury, subject to the power 
of the court to grant a new trial for passion, partiality, or 
corruption. The discretion of the jury is unusually large 
in suits of this sort. As a consequence, verdicts are prac- 
tically never set aside because they are excessive. The gist 
of the action is not any pecuniary injury from the loss of 
services, as is the case in seduction, but the gist of the ac- 
tion is the loss of consortium. Some states now also give a 
right of action to the wife. All matters in aggravation or 
mitigation of damages are admissible. Exemplary damages 
may be allowed, but their allowance is here, as elsewhere, 
in the discretion of the jury, and therefore it is error for the 
court to positively instruct the jury to award them. Ex- 
cept for expenditures, the elements of injury are nonpecun- 
iary. Even the loss of the wife's services can hardly be 
called a pecuniary injury. 

ILLUSTRATIONS. 

(1) P sues D for damages for criminal conversation. D admits 
his guilt In order to recover, is it necessary for P to show that he has 
suffered pecuniary damage from the loss of his wife's services? No. 
The injury is primarily to his conjugal rather than to his property rights, 
and he is entitled to recover for the injury to his feelings, his comfort, 
his pride, his affections, though he has not lost the services of his 
wife.w* 

(2) In an action for criminal conversation, what are the elements 
of injury for which the husband may recover? Mental suffering, humilia- 
tion and disgrace, alienation of the wife's affections, loss of the wife's 
society, and the pecuniary loss of her services (if there is such loss), 
less the value of the husband's duty to support, clothe and care for the 
wife. This right is Independent of the wife's right to recover damages. 
Exemplary damages, based on the enormity of the offense, may also be 
awarded.M4 

(3) In an action for criminal conversation, what evidence is ad- 
missible in mitigation and aggravation of damages? Evidence that the 
relations between husband and wife were unhappy, the profligate char- 
s' Long V. Booe, 106 Ala. 570, »** Prettyman v. Williamson, 1 

17 So. 716; Johnson v. Disbrow, 47 Pen. (Del.) 224, 
Mich. 59, 10 N. W. 79; Browning v. 
Jones, 52 111. App. 597. 
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acter of the husband, and a divorce, is admissible in mitigation, and 
evidence that the defendant subsequently tried to Influence the husband 
to allow defendant to continue the improper relations and of his pecun- 
iary ability, in aggravation.s^s 

§ 58. The substantial damages of a father in a suit for 
seduction of his daughter are such sum as the jury 
in its sound discretion may award as the value of 
the loss of service and of the time, care and ex- 
pense of attendance, and for shame, mortification 
and disgrace, for injury to the good name and char- 
acter of the family, for mental su£Fering, for the 
loss of the comfort of the daughter, and for the 
anxiety as a parent of other children for the in- 
fluence of the example on them, resulting or to 
result as a natural and probable consequence of 
the wrong. 

The gist of the action for damages for the tort of seduc- 
tion is the loss of service. The loss of service is the gist 
pf the action, whether the suit is by a parent, guardian, or 
master. Loss of service is also the gist of actions by parents, 
guardians, masters and husbands for other injuries to chil- 
dren, wrards, servants and wives respectively. In order to 
understand why the loss of service is thus made the basis 
for recovery in these actions, it will be necessary to under- 
stand the historical nature of the various relationships to 
which reference has been made above. While at the present 
time all of these relationships are created by contract, in 
the beginning of the law, back in the primitive conditions 
of society they were fixed relationships. The relation of 
parent and child then was, and for that matter this relation 
still is, in no way dependent upon contract. The relation be- 
tween guardian and ward was of the same nature, the guar- 
dian being simply substituted for the parent. The relation 
of husband and wife now rests upon agreement, but once it 
was based on the subordination of the wife. The relation of 
master and servant was originally only that of master and 
slave. All of the relations probably antedate the beginning 

84S Cases snpra. 
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of the rights of property, and the fundamental idea in them 
all is the one peculiar to the ancient institution of the family 
that the father is its head and that all the other members of 
the family are his servants. In case of a personal injury 
to any one of these, servant, wife or child, of course the per- 
son injured sustains an injury and has a right of recovery. 
In such recovery damages are allowed for pain, mental suf- 
fering, etc., as explained in connection with the discussion 
of the rule of damages for personal injuries. But the head 
of the family also sustains some injury. If the injured per- 
son is incapacitated from working, the head of the family, 
who is entitled to the same, loses the services of the in- 
jured person. The early law recognized no independent ac- 
tion for the disgrace, or mental suffering, caused the head 
of the family as a third party, but it did give him an action 
for a wrong causing him to lose the services of his servants, 
and, as all the members of his family were regarded as his 
servants, he had a cause of action for the loss of the serv- 
ices of any of them. Where the wrong also caused him ex- 
pense, he could recover for this element of injury. The 
ancient position of the head of the family no longer endures, 
but the rule of law still exists for the benefit of any one who 
is entitled to the services of another. 

In the case of seduction, the person seduced formerly 
had no cause of action for seduction, because of her con- 
sent. Accordingly, the only action which could be brought 
against the wrongdoer was the one for loss of services, 
brought by the parent, guardian, or master. This was a 
remarkable situation, and the courts were anxious to change 
it, and in the process of time they did change it by allow- 
ing a father, in a suit for the seduction of his daughter, to 
recover damages for all the elements of injury he could show 
that he had sustained; until at last at the present time we 
find judges allowing a parent to recover damages for the 
seduction of his daughter independently of the question of 
whether he has lost any services. 

Making the loss of service the gist of the action for seduc- 
tion is analogous to what is done in the cases of negligence, 
nuisance, deceit and slander not per se, where special dam- 
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age is of the gist of the action. In all of these cases, if a 
cause of action exists, the plaintiff is entitled to show all 
of his elements of injury and to recover damages therefor. 
Damages are allowable for all the elements of injury 
enumerated in the rule, and in determining the amount of 
damages to be allowed for these injuries the jury should 
consider the pecuniary means of the defendant, the social 
position of the plaintiff, and the methods employed by the 
defendant to accomplish his purpose. Matters to be con- 
sidered in aggravation of damages are wanfoniy charging 
unchastity, publicity, and any attempt on the part of the 
defendant to continue the illicit relations. Matters that may 
be considered in mitigation of damages are unchastity or 
loose conduct on the part of the woman, the profligate char- 
acter of the father, indifference of the father, the age of the 
defendant, and marriage of the defendant with the woman. 
But gifts given to the daughter, or recovery by the daughter, 
or a criminal prosecution, should not be considered in mitiga- 
tion of damages. Exemplary damages may be awarded by 
the jury if seductive arts or force was used. 

ILLUSTRATIONS. 

(1) P sues D for the seduction of hfs minor daughter. The daughter 
also sues for damages for the same offense, being allowed to do so by 
statute. For what elemnts of Injury may the father recover? For all 
the injuries to the father, including Injuries to mind and estate, an(| he 
may also recover exemplary damages. The injury to the father is dis- 
tinct from the injury to the daughter.84« 

(2) In an action by a father for damages for the seduction of his 
daughter, what circumstances is it proper for the jury to consider? 
The pecuniary circumstances of the defendant and the position in society 
of the plaintiff, an attempt by defendant to produce an abortion, the 
general reputation of the daughter for chastity, and any other circum- 
stances in aggravation or mitigation of damages.347 

(3) D seduces the daughter of P. In an action for damages for 
such seduction, is P entitled to recover the reasonsfble value of medical 
attendance and medicine? Tes, if he has incurred a legal liability there- 
for.»^» 

34« Stevenson t. Belknap, 6 Iowa» •^f White v. Murtland, 71 111. 250. 
97. 348 Comer v. Taylor, 82 Mo. 341. 
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(4) D seduces the minor daughter of P. In order to recover dt^m- 
ages for the seduction, must P prove loss of service? According to the 
common law this is required, but the tendency of many modem cases 
(generally decided under statute) is to allow recovery Independently 
of such loss of service.s4» 

(5) P sues D for damages for injuries sustained by the loss of 
service of wife, etc., caused by personal injuries to the wife. The per- 
sonal injuries are occasioned by the negligence of D. What Is P en« 
titled to recover? The value of the labor substituted for the ordinary 
services of the wife, and the trouble and expense of curing the wife. 
The rule in case of injuries of this sort is not like that which applies 
in the case of seduction. The recovery is limited here to pecuniary 
losses, while in seduction, in addition to such recovery, the plaintiff 
may recover for all other injuries sustained.sso 

3"White V. Murtland, 71 ni. 260; asoLlndsey v. Danville, 46 Vt. 

Ellington V. Ellington, 47 Miss. 144; Cowden v. Wright, 24 Wend. 
329; Pelkner v. Scarlet, 29 Ind. (N. Y.) 429. 
154; Stevenson v. Belknap, 6 Iowa. 
97. 



CHAPTER XII. 

TORTS APPECTING PROPERTY. 

I. Substantial damages for torts affecting property, § § 59-M 

▲. Conversion, § 69 

B. Death, § 60 

C. Detention of property, § § 61-62 

1. Chattels, § 61 

2. Land, § 62 

D. Escape of dangerous things, § 64 

E. Praud, § 63 

P. Infringement of patent, trade mark and copyright, § 66 

0. Lateral support, § 66 

H. Mutilation of dead body, § 66 

1. Negligence, § 64 
J. Nuisance, § 65 

K. Procuring refusal or breach of contract, § 66 
L. Slander of title, § 66 
M. Trespass, § 66 

1. Permanent injury, § 66 

2. Temporary injury, § 66 

N. Violation of water rights, § 66 
O. Waste, § 66 

§ 59. The substantial damages for conversion are the true 
market value of the chattels, for all lawful avail- 
able present and future uses, as drawn from all 
sources of information^ either at the time and place 
of taking, or, at the election of the owner, at the 
time and place of demand, with legal interest from 
such date, together with the value of other pecim- 
iary injuries resulting or to result as a natural and 
probable consequence of the conversion. 
If the chattels taken are stocks of a fluctuating value, 
the owner is entitled to the highest market value 
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within a reasonable length of time after notice of 
the taking. 

If there is no market at the place of taking, the value 
is determined by the value at the nearest place 
where there is an available market, less the cost 
of transportation to such place. 

If there is no market value anywhere, the owner is 
entitled to recover the value of the chattels to 
him. 

If the chattels are taken innocently, the innocent 
trespasser or innocent purchaser is entitled to 
counterclaim the value of any benefits conferred by 
him upon the chattels. 

The rules of damages for conversion are important, as 
well as numerous, but they have already been thoroughly 
considered in connection with our discussion of the rules of 
value, and all that is necessary in this place is a summary of 
the various rules which apply to this particular tort. Nom- 
inal damages are always recoverable, and singularly enough 
exemplary damages are sometimes recoverable. But ordi- 
narily the damages are substantial, which include direct 
damages, and would include consequential if there could be 
any. The elements of injury are the loss of property and 
the loss of the use of its money value fromf the time of loss. 
The loss of property is always measured by value, but it is 
not always easy to estimate the value, for it must sometimes 
be as of one place and sometimes of another, and some- 
times of one time and sometimes of another, and it is for 
this reason that the various rules are required. 

The courts do not agree upon the rules for determining 
the amount of damages for conversion, but the above rules 
seem to the author to be the best. For his reasons for think- 
ing so, as well as for further authorities and a discussion of 
other rules, the reader is referred to section 27. 

ILLUSTRATIONS. 

(1) P Is the lessee of some land, and sues D for the conversion of 
certain wheat, oats and hay, taken by D during the term of the lease 
by yirtne of a writ of execution against the lessor. What Is P's measure 
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of damages? The value of the chattels at the time and place of taking, 
with interest on that sum from such date to the time of trial, or, if the 
chattels are still in the possession of the defendant at the time of trial, 
at P's election, their present value at the place where the same were 
taken, in the form they were in when so taken. If D's taking had been 
willful. P might make a demand and recover the present value of the 
chattels at the place where they now are. If D has sold the chattels, 
P may elect to recover in assumpsit the amount for which they are 
sold.Mi 

(2) P transfers to D, as security for money borrowed, certain 
promissory notes made by R. D makes a wrongful sale of the notes 
so as to be guilty of conversion. .What is P's measure of damages? 
The actual value, not the face value* of the notes, with interest. The 
face of the notes with interest is prima facie the measure of damages, 
but D may show in reduction of damages the insolvency of the maker, 
or other facts impugning their value. The same rule would measure 
the damages for the negligence of the pledgee whereby the notes are 
lost.«»2 

(3) D pledges bonds and stock with P as security for a loan evi- 
denced by a note. P sells the security before the maturity of the note. 
The unauthorized sale amounts to a conversion, and D is entitled to 
damages therefor. What is the measure of his damages? The highest 
intermediate value of the securities from the time of the sale to a rea- 
sonable time after notice of the same within which to replace the 
securities. The reason for this rule is that the chattels have a fluctuat- 
ing value. The pledgor may, at his election, ratify the sale and claim 
the proceeds, or treat the sale as a conversion and recover the advance 
in price up to a reasonable time within which to replace the same, or 
hold the pledgee for his breach of duty and claim the market value of 
the securities at the maturity of the debt.B58 

(4) P willfully takes a quantity of corn from W, the owner's, pos- 
session, and makes it into whisky. D levies on the whisky as the prop- 
erty of W. May P sue D in conversion? No. The whisky is the prop- 
erty of W. as an incident of his ownership of the com, and it is subject 
to be levied on by his debtors. But if P had innocently worked this 
transformation he would have acquired title by accession, and the meas- 
ure of W, or D's, damages, would be the value of the com and in- 
terest.«M 



331 Ingram v. Rankin, 47 Wis. s^^s Dimock v. U. S. Nat. Bank, 

406, 2 N. W. 755; Nesbitt v. St. 55 N. J. Law, 296, 25 Atl. 926. 

Paul Lumber Co.. 21 Minn. 491. S34 silsbury v. McCoon, 3 N. Y. 

352 Griggs V. Day, 136 N. Y. 152, 379. 
32 N. E. 612. 
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§ 60. The substantial damages in the statutory action for 
death by wrongful act are the value of the pecun- 
iary injuries thereby caused those entitled to the 
benefit of the statute from loss of service, loss of 
support, loss of prospective gifts, loss of prospect- 
ive inheritance, and from medical and funeral ex- 
penses. 

The determination of the value of these losses is 
left to the sound discretion of the jury. 

At the common law a personal injury was liable to cause 
two civil wrongs; one, an injury to the person himself, the 
other, an injury to the husband, father, guardian, or master. 
The common-law rule was that both causes of action died 
with the death of the person injured; but the first cause of 
action has been enlarged by the growth of the doctrine of 
assignability, and the second has been enlarged for the bene- 
fit of the family of the deceased by giving them a new 
statutory action for the loss occasioned by the death. This 
last action is the one we are now considering. The only 
elements of injury that are here considered are pecuniary, 
or a better word would be material, and these injuries must 
of course be sustained by the beneficiaries. Nothing is al- 
lowed for the physical, mental, or other suffering of the de- 
ceased, for the action for death is independent of the action 
which the injured person himself would have had had he 
survived. Nothing is allowed for the mental suffering of 
the plaintiff, nor for his loss of the society, or companion- 
ship, of the deceased. Exemplary damages are not recov- 
erable. Most jurisdictions do not permit the recovery of 
nominal damages unless there is pecuniary, or material, loss. 
The damages recoverable are substantial damages, and they 
are allowed only for pecuniary elements of injury, and they 
must be specially pleaded in order to be recoveiable, except 
in those jurisdictions where nominal damages are allowed 
at all events. One of the elements of injury for which com- 
pensation is recoverable is the loss of future services. In 
case these are the services of the wife, they should be meas- 
ured by their reasonable value during the probable contin- 
uance of her life, less the cost of support. In the case of the 



192 TORTS AFFECTING PROPERTY. § 60 

loss of the services of a child, the rule is the same, except 
that the time is limited to minority. Loss of future support 
and care may be another element of injury. If the suit is 
by the wife, or a child, or for their benefit, the amount re- 
coverable is the amount the husband, or father, would prob- 
ably have earned for their benefit during the rest of his life. 
Another element of injury is the loss of prospective gifts. 
The value of this loss is estimated by what it is reasonably 
probable that the plaintiff would have received, in addition 
to what he does receive, if the deceased had lived. The loss 
of prospective inheritance is another possible element of in- 
jury. The value of this is what it is reasonably probable 
the deceased would have accumulated in the future and the 
plaintiff would have inherited. Medical and funeral expenses 
are also generally allowed as an element of injury. Interest 
is not recoverable. The total amount recoverable is gen- 
erally limited to not exceed a certain sum, varying from 
$5,000 to $20,000. The pecuniary condition of the plaintiff 
should not be considered by the jury, although in New York 
and Wisconsin the jury seems to be allowed to take this into 
consideration. The expectation of life of the deceased, as 
well as of the beneficiaries, is determined by the standard 
life tables. Property received by descent is not to be de- 
ducted from what the parties entitled to sue would prob- 
ably have received in addition if the deceased had lived. 

The cause of action for death is anomalous. It is purely 
statutory. There was no cause of action at the common law. 
No satisfactory reason can be discovered for the common- 
law rule. Many poor reasons can be found therefor, all as 
barbarous as unsatisfactory. It is enough to say that the 
common law allowed no recovery. The English statute, 
abrogating the common law, and creating a new action is 
Lord Campbell's act. Other statutes creating this cause of 
action are modeled on Lord Campbell's act. These statutes 
create a new property right in those named therein in the 
life destroyed, and the violation of this by the wrongful act 
causing death gives them their cause of action. The meas- 
ure of damages for the destruction of an annuity by causing 
the death of the donor thereof is the value of the annuity 
according to the standard mortality tables. 
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ILLUSTRATIONS. 

(1) One, Ann Dwyer, Is Btruck by D's cars, and as a result she dies 
about thirty days thereafter. P» her administrator, sues D for dam- 
ages for personal injuries. On ruli]l|;8 permitting it the Jury brings in 
a verdict for $700 damages for the injury to the estate and $2,300 for 
pain and suffering of said Ann Dwyer. Should the damages for the pain 
and suffering be allowed? No. This is an action, not for injuries to 
the deceased, but for the benefit of the surviTing spouse and next of 
kin, and they are entitled to compensation only for pecuniary injuries. 
Damages should not be allowed for the pain and suffering, either of the 
deceased or of the beneflciaries.sss 

(2) P sues D to recover damages for the death of her female child 
of two years of age, caused by D's negligence. There is no evidence 
of damage, other than the above. The Jury brings in a verdict for $20,- 
000, under a charge from the court to the effect that such verdict is 
not limited to the actual pecuniary injury sustained by P. Is the verdict 
excessive? Tes. The main element of damage here is the probable 
value of the services of the deceased child until she attains her majority, 
considering the cost of support and maintenance during that time. Sor^ 
row and mental suffering are not elements. Only pecuniary injuries to 
the beneficiary are elements.ss^ 

(3) P sues to recover damages for t&e death of his testator from a 
disaster on D's railway. The case is tried and a verdict rendered for 
P for $30,000. The deceased left no widow, but three children, all of 
maturity, two sons self-supporting and a daughter married. He owed 
none of them the present duty of support. At his death he was in 
partnership with his sons and son-in-law. At his death his expectancy 
of life was sixteen and seven-tenths years, and he had no other sources 
of income than his investments and his business. All of his investments 
come in bulk to his children. Are the damages excessive? Tes. The 
statute gives a cause of action only for the pecuniary injury to the 
widow and next of kin. Nothing is aflowed for the severance of the 
contract relationship of partnership. As the children are mature, the 
loss of support is practically nothing. The loss of the prospective in- 
heritance is the main basis of plaintiff's claim. The children have re- 
ceived the permanent investments, and can therefore recover only what 
the deceased would probaly have accumulated from his business and 
they would probably have inherited, which could not have amounted 
to over $15,000.85T 

865 Dwyer v. Chicago, St. P. M. ft Matthews v. Warner, 29 Grat. (Va.) 

O. R. Co., 84 Iowa, 479, 51 N. W. 570. 

244. ssTDemarest v. Little, 47 N. J. 

M« Morgan v. Southern Pac. Co., Law, 28. 
95 Cal. 510, 30 Pac. 603. But see 

Law of Damages — 12. 
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(4) P et al. sue D to recover damages for the death of their father 
through the negligence of D in leaving a truck upon the platform where 
it is run into by an incoming train. The wife survives the husband's 
death only two years, and plaintiffs were not at the time of the accident 
dependent upon him for support. Their only loss is the money he might 
have accumulated during his expectancy of life. He was sixty-eight 
years of age, and his expectancy of life nine and a half years. He was 
earning $1,600 a year as an employe of a bank, and $500 as a convey- 
ancer and notary. The court correctly instructs the jury as to the meas- 
ure of damages, and the jury brings in a verdict for $4,000. Is this ex- 
cessive? Tes. It is evident that the jury did not consider the liability 
of the deceased to illness, his incapacity for further exertions because 
of age, and the likelihood of his retiring from active work-^ss 

(5) P et al. sue D to recover damages for injuries resulting to 
them as sons and daughters through the death of their mother because 
of the negligence of D. The children are all of age. During the mother's 
life the children have received many gifts in the way of support, but 
all of the aid they have received has come from the income their mother 
received from property of the value of $18,500. Is evidence admissible 
to show that by her will the mother left all of her property to her 
daughters? Yes. In such case those taking under the will have sus- 
tained no loss of support or prospective gifts, for the mother would have 
had no greater amount to give them and might have given them less.*^* 

(6) P sues D under the statute for damages for wrongfully caus- 
ing the death of her husband. Deceased was earning wages at the rate 
of $75 a month. He carried $2,000 of life Insurance in favor of P, but 
had no other property. The insurance has been paid to P. Is D entitled 
to have this $2,000 insurance deducted from the amount the jury finds 
to be the value of P's loss? No. P is restricted to her actual pecuniary 
loss from losing the life, but the only deductions for insurance that can 
be allowed are future premiums which deceased would have had to pay 
had be lived, i. e., the benefit from accelerated payment'^o 

(7) P, as administrator of his wife's estate, sues to recover dam- 
ages sustained by her death by the negligence of D. In estimating the 
pecuniary injuries, should the jury consider the loss the children sustain 
in reference to their mother's nurture, instruction, and moral, physical 
and intellectual training? Yes. Deprivation of these may result in 
pecuniary injuries.**! 

868 Denver, etc, R. Go. v. Spen- v. St. Paul, M. ft M. R, Co., 44 
cer, 27 Colo. 818, 61 Pac 606; Minn. 5. 46 N. W. 79. 
Wiest V. Electric Trac. Co., 200 8«o Grand Trunk R. Co. r. Jen- 
Pa. 148, 49 Atl. 891. nings, 18 App. Cas. 800. 

•88 San Antonio, etc., Ca v. Long, s*i TiUey v. Hudson River R. Co., 

87 Tex. 148. 27 S. W. 113; Hutchins 29 N. Y. 262. 
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§ 61. In an action of replevin, or other action for the re- 
covery of specific chattels, the prevailing party is 
entitled to judgment for the chattels themselves, 
or in lieu thereof their value, together in either 
case with damages for their detention, either in 
the form of rent or interest, with the value of other 
pecuniary injuries, resulting or to result as a nat- 
ural and probable consequence of the detention. 
If the chattels have been taken from the prevailing 
party inadvertently by an unintentional wrong- 
doer, the latter is entitled to recover the reason- 
able value of benefits added thereto by his labor 
and expense, not to exceed the increased value of 
the chattels. 

So far as the measure of damages is concerned, the princi- 
ples of law applicable to suits in replevin are, or should be, 
identical with those which are applicable to suits in conver- 
sion, and they do not need further discussion here. There 
should be no distinction ih the law, as to the measure of 
redress an injured party should receive for the same injury, 
because of the action he may select. All the courts apply 
the rule above announced in suits of replevin. Some, how- 
ever, attejnpt to make a distinction in case of suits in con- 
version. In ancient English law replevin was a remedy in- 
troduced for the benefit of the owner of chattels which had 
been distrained, but in modern times it is a remedy for the 
recovery of chattels unlawfully in the possession of another, 
and often is a mere means of trying title. When the chat- 
tels themselves are returned, the owner ordinarily recovers 
only the value of their use during their detention, but, if 
the chattels are not returned, he recovers their value at the 
time of demand with the value of their use, or in some 
jurisdictions interest on the value instead of rent. If the 
chattels are injured or if expenses are incurred because of 
the wrong, damages may be recovered therefor if specially 
pleaded. Claim and delivery is the more common name of 
the modern action. 
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ILLUSTRATIONS. 

(1) D inadvertentiy trespasses upon P's land and cuts 3^00 cross 
tles» and P sues to recover the possession of the same. The timber 
from which the ties were cut was worth, -standing, two cents per tie, 
and at the time of suit twelve and a half cents per tie. A trial court 
gives Judgment for P for $70, instead of possession. Is this judgment 
erroneous? Yes. It is incorrect for two reasons. The judgment should 
have been for possession, or if the delivery could not be had, damages. 
But, in the latter event, the rule of damages announced by the court 
is wrong. P is entitled to the value of the ties at the time of suit, less 
the labor and materials in transforming them, not to exceed the differ- 
ence between the value of the ties at the time of suit and the value 
of the timber standing. The chattels are still the property of P. The in- 
creased value is the joint result of the original materials and the work 
and materials expended by the laborer. The wrongdoer, though in- 
nocent, should not profit by his wrongful act; he should be satisfied 
if he receives the value of his labor and materials. This rule should 
be the same, so far as chattels are concerned, whether the suit is in 
replevin, conversion, or trespass.8«s 

(2) P, claiming to be the owner thereof, replevies a stack of wheat 
and threshes 225 bushels of wheat out of it. D is the owner of the 
wheat, but P acts in good faith in obtaining the writ On the date the 
wheat is taken from D it is worth sixty-five cents; before the trial it 
advances until it is worth at its highest value one dollar, and P sells 
it for ninety cents. Threshing and hauling the grain are worth twenty 
cents. What is the measure of damages? The market value of the 
grain at the time of trial, i. e., delivery under bond, less the cost of thresh- 
ing and marketing it.s«8 

§ 62. In an action to recover the possession of land, the 
prevailing party is entitled to a judgment for the 
land itself, together with the annual rental value 
of the land and legal interest thereon during the 
period of eviction, and the value of any waste. 
If the losing party is an occupant under a belief of 
title, he has a counterclaim for damages for the 
value of benefits conferred on the owner by ex- 
penses and improvements of the land. 

>•> Eaton V. LAUgley. 65 Ark. 448, severance, if the defendant is an 

47 S. W. 123; Winchester v. Craig, innocent trespasser.) 

33 Mich. 205. (Most cases incor- »«» Clement v. Duffy, 54 Iowa, 632, 

rectly make the time for estimating 7 N. W. 85. 
the value in conversion just after 



§ 62 DETENTION OF PROPERTY. 197 

Under the original action of ejectment actual damages 
were awarded at the common law, but when the proceedings 
became fictitious, and the parties only nominal, the claim- 
ant was allowed to recover only nominal damages in the 
ejectment suit. Then there arose to recover the actual dam- 
ages the action for mesne profits, an action which grew up 
out of the action of trespass on the case. In modern times, 
by adjudication and statute, the earlier practice has been 
restored and the plaintiff in ejectment may also proceed for 
mesne profits. Whether the damages for the detention of 
the land are allowed in a separate suit, or in the ejectment 
suit, the measure of damages is the same. In addition to 
these damages special damages may be recovered for waste 
and dilapidation. Exemplary damages are allowed as in 
other cases for malice. The rule permitting the occupant 
to recover for benefits conferred upon the owner when he 
takes his property back is of modern origin, and is a quasi 
contract growing out of the practice of courts of equity. 
Occupying claimant statutes have enlarged even this quasi 
contractual obligation. 

ILLUSTRATIONS. 

(1) P sues in ejectment for the recovery of a term, assigned to 
P by the lessee of D. The buildings on the place are destroyed, and 
D, acting in good faith, ejects P and builds larger and more expensive 
buildings. What is P's measure of damages? The same as it would 
have been if D had wrongfully withheld possession of the demised 
premises for the same length of time in substantially the same condi- 
tion as they were in before the destruction of the buildings, with legal 
interest yearly, deducting from the gross rents and profits a fair com* 
pensation for the time and labor of D in caring for the premises and 
collecting the rents.s«4 

(2) P sues D in ejectment for the possession of land, which de- 
fendant claims to hold adversely under a tax title. The title of D is 
worthless, and he has not been in possession of the land, which is unin- 
closed, unimproved, prairie land. Is P entitled* in addition to Judgment 
for possession, to a Judgment for damages for use and occupation? No. 
But D is entitled to recover for taxes paid.><8 

>MHodgkins v. Price, 141 Mass. 21 Law. Ed. 215; Woodhull v. Ros- 
162, 5 N. E. 502; New Orleans v. enthal, 61 N. T. 382. 
Gaines, 82 U. S. (15 WaU.) 624, sssGrifTey v. Kennard, 24 Neb. 

174, 88 N. W. 791. 
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§ 63. The substantial damages for fraud, or deceit, are the 
value of the difference between the real state of 
the property and what it is represented to be, to- 
gether with the value of any other injuries result- 
ing as a natural and probable consequence of the 
fraud, such as loss of other property, loss of time 
and expenditures, and legal interest in the sound 
discretion of the jury. 

Actual damage is the gist of the action of fraud. Actual 
damage is not an element of the rights of life, liberty and 
property, but it is an element of the right of one person to 
have another tell the truth. A person is not guilty of a 
legal wrong in lying, unless he thereby causes another actual 
damage. Nominal damages are therefore eliminated in this 
connection, except where actual damage is shown but there 
is a failure of proof. Exemplary damages are not often re- 
coverable for torts of this sort, but where there is malice, 
or a relation of trust, exemplary damages may be assessed. 
In order to have a cause of action for fraud, there must be 
a false representation in regard to a material fact, made 
knowingly, or in such a way that the law construes it as 
made with knowledge, by one person to another, with intent 
that the same should be relied and acted upon, and it must 
be relied and acted upon by the other to his damage. Fraud 
differs from a warranty in that in order to amount to fraud 
the representation must be made with knowledge of its 
falsity. Interest may be allowed in the discretion of the jury. 
If the fraud induces a contract, the party defrauded may 
always at his election rescind the contract and recover the 
price paid. 

A great many courts do not follow the rule above an- 
nounced but rather the rule that the direct substantial dam- 
ages for fraud are the difference between the value of the 
thing purchased and the price paid. Such a rule is con- 
trary to the full, true purpose of the law of damages, and 
the author does not think that the objection of its advocates 
to the rule herein adopted is well taken. The ground of 
objection is uncertainty, but the damage is no more uncer- 
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tain here than in the case of a breach of warranty, and the 
ordinary rule in regard to certainty should apply. 



ILLUSTRATIONS. 

(1) P sues D for damages for deceit. What are the essential 
elements necessary to constitute this tort and give a cause of action? 
A false representation, in regard to a material fact, made by D with 
knowledge of its falsity and with intent that it should be acted upon by 
P, and that P reasonably believes It to be true and acts upon it to his 
damage. Fraud without damage, or damage without fraud, gives no 
cause of action. There must be knowledge of Its falsity by the one 
making a representation in order to have it amount to the tort of de- 
ceit»«« 

(2) D sells P three horses for $400, which is paid. D falsely repre- 
sents that the horses are sound, knowing that they are all aftlicted 
with glanders. P reasonably relies upon this representation. The horses 
are all worthless and are killed by the public authorities. P also incurs 
an expense of $100 in surgical treatment of the horses and bums a 
$200 barn in which the animals have been kept, burning It because of 
the contagious character of the disease. The Jury awards $650 damages. 
Is this excessive? No. All of these injuries flow from the fraud.s*? 

(3) P sues D for damages for fraud In the sale of land. D has never 
seen the land, and offers evidence to show that the representations 
made by him to P are the same statements made to him by the former 
owner from whom he bought and which he believed. Should this evi- 
dence be admitted? Tes. In order to amount to fraud, the party mak- 
ing a false representation must know that the same is false, and the 
evidence offered is material on this polnt.s«8 

(4) P sues D in tort for deceit In making false and fraudulent 
representations to P, touching the business and profits of a firm of 
which D was a member, and thereby Inducing P to buy D's Interest In 
the stock and good will of the firm. What is the measure of damages 
for the loss of property sustained because of the fraud? The difference 
between the actual value of the property at the time of the purchase 
and Its value if it had been as represented.seo 

saepasley v. Freeman, 3 Term, 369 Morse v. Hutchins, 102 Mass. 

51. 439. But see Smith v. BoUes, 132 

8«7Merquire v. O'Donnell, 103 U. S. 125, 33 Law. Ed. 279; Stlck- 

Cal. 50, 36 Pac. 1033. ney v. Jordan, 47 Minn. 262, 49 N. 

»«• Merwln v. Arbuckle, 81 m. W. 980. 
501; Rutherford v. Williams, 42 
Mo. 18. 
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§ 64. The substantial damages for injuries to property 
caused by negligence are the value of the property 
if totaUy destroyed, or the difference between the 
value of the property as it is and as it would have 
been but for the negligence, if partially destroyed 
or depreciated in value, with legal interest in the 
discretion of the jury from the date of the injury, 
together with the value of all other injuries, result- 
ing or to result as the natural and probable conse- 
quence of the negligence. 

In negligence we have another tort where actual damage 
is necessary in order to have the wrong. Negligence is not 
really a tort, but only an element of a tort. Aside from this 
distinction, the rules applicable to the tort of negligence 
do not differ from those which generally apply in torts for 
the estimation of the damages for pecuniary injuries. The 
heads of injury may be innumerable, and for this reason it 
is impossible to state them in a rule, but illustrations of 
some representative elements of injury will be found below. 
Liability ex delicto does not arise from omissions alone, 
though damage is sustained ; it can arise only for the conse- 
quences of acts or omissions after the doing of acts. The 
liability of a public service company for refusal to receive 
goods cannot be treated as growing out of negligence. 
Liability for damage caused by negligence not only arises 
in ordinary relationships, but also and more frequently where 
there is some special relation, such as that between the vari- 
ous bailors and bailees, the many employers and employes, 
and because of the conduct of public officers. In these special 
cases liability is generally largely, governed by contracts, 
and, except to excuse willful and wanton negligence, all 
liability may be contracted away by the parties. Liability for 
damage caused by negligence exists when one person, see- 
ing or knowing^ or who ought to see or know, that an act 
or omission of his in failing to exercise ordinary care towards 
another in some particular place or juncture will be apt to 
do him harm, nevertheless is guilty of such act or omission 
in failing to exercise ordinary care to the damage of the 
other party. Liability for the escape of dangerous things, 
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the common carriers' liability at common law for the safety 
of goods, and the like, are not examples of liability for dam- 
age caused by negligence ; rather they are absolute liabilities 
imposed by public policy. In such extraordinary cases dam- 
age alone is sufficient to create a liability. Yet this liability 
IS closely connected with the subject of negligence, and by 
virtue of the growth of the power of private contract is 
gradually becoming assimilated by the subject of negligence. 
Nominal damages are not recoverable for negligence, 
except when there is a right to substantial damages, and 
failure of proof by which to estimate the same. Exemplary 
damages are allowable in the discretion of the jury for reck- 
less negligence. Substantial damages are allowed for con- 
sequential injuries when the latter are specially pleaded. 

ILLUSTRATIONS. 

(1) D negligently places a stake In a public highway, and thus In- 
jures P's horse so that It becomes worthless. P spends $35 in trying to 
cure the horse, In good faith and in reasonable belief that the horse 
can be cured. What is the measure of damages? The value of the 
horse and the value of reasonable expense, never to exceed the value 
of the horse.s7o 

(2) Property belonging to P is destroyed through the negligence 
of the servants of D, a railway company, in allowing sparks to escape 
from an engine. What is the measure of damages, in the absence of 
any malice? The value of the property delstroyed, with interest on that 
sum for its detention from the date of the destruction. P is entitled 
to Just compensation in money for the property destroyed. He is en- 
tiled to an amount that will restore him to the same property status 
that he occupied at the time of the destruction.sTi 

(3) P employs D to institute proceedings against some of his ap- 
prentices for alleged misconduct, but D specifically proceeds on a section 
of the statute relating to servants and not to apprentices, as a result 
of which the warrants issued against the apprentices are set aside, and 
the apprentices recover damages from P for false imprisonment. Should 
P recover from D the amount of the damages paid the apprentices, and 
cost of suit? Tes. The conduct of D amounts to negligence as an 
attorney of P, and D is liable for the injuries resulting to P.>t2 

870 Bills V. Hilton, 78 Mich. 160, Peninsular, etc., Co., 27 Fla. 1, 9 
43 N. W. 1048. So. 661. 

S71 Jacksonville, etc., R. Co. v. *TaHart v. Frame, 6 Clark & F. 

193. 
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(4) P delivers |1,500 in money to D, and D grataitonaly promises 
to carry the same to a certain place tor P. Instead of doing as he 
has promised, D takes the money to certain fair grounds and publicly 
counts it out to E, who promises D to take D's place in carrying the 
money. The money is stolen from E. This conduct amounts to gross 
negligence on the part of D towards P. What is the measure of the 
damages? The value of the money, at least-s^s 

(6) P rents an engine and cars to N for a certain time. While 
in the possesion of N, through the negligence of N and D, a collision 
occurs between the engine and a street car belonging to D, and P's 
chattels are injured permanently. May P sue D, and, if so, what is his 
measure of damages? P may sue D, and the measure of his damages 
is the value of the injury to his reversionary interest in the chattels. 
Such recovery can be had against either D or N, as each owes a duty 
to P not to cause him damage through negligence, E as a bailee, and 
D as man to man.s74 



§ 65. The substantial damages for a nuisance of a penna- 
nent character affecting property are the deprecia-. 
tion in the market value of the property and the 
value of other pecuniary injuries, as well as such 
sum as the jury may award for nonpecuniary in- 
juries, with legal interest at the sound discretion 
of the jury. 

The substantial damages for a nuisance of a tem- 
porary character affecting property are the de- 
crease in the rental or usable value of the property, 
together with any expense incurred in abating the 
nuisance and restoring the property to its former 
condition, and the value of the loss of profits, as 
well as such sum as the jury may award for non- 
pecuniary injuries, together with legal interest in 
the sound discretion of the jury. 

If a nuisance is permanent, all damages, past and 
prosoective, are recoverable ; if a nuisance is tem- 
porary, damages are recoverable only down to the 
date of the action. 

8T8 Colyar v. Taylor, 41 Tenn. (1 8^4 New York L. E. & W. R. Ck). 

Cold.) 372. V. New Jersey Elec. R. Co., 60 N. 

J. Law, 338, 38 Atl. 828. 
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Nuisances are of two kinds, public and private. A pub- 
lic nuisance may become a private by inflicting special dam- 
age upon some particular individual. In order to give a 
civil action for damages for a nuisance, whether the nuisance 
is a public or a private nuisance, the plaintiff must have suf- 
fered some actual, specific damage thereby. Actual or spe- 
cial damage is the gist of the action for damages for a nui- 
sance. Consequently, in such actions nominal damages are 
recoverable only when, because of failure in proof, the in- 
jured person does not recover the substantial damages to 
which he would otherwise be entitled for actual damage. 
Nuisance must be distinguished from a physical invasion or 
interference with another's property, though this invasion 
or interference is caused by an act which is also a nuisance. 
In every case of a positive infringement of a right of prop- 
erty, actual damage is not necessary to give rise to a cause 
of action, but nominal damages, at least are always recover- 
able, whereas, for a nuisance, actual damage is an essential 
and must be specially pleaded. 

What amounts to special damage? A person cannot 
bring an action for every slight detriment caused his prop- 
erty. He must submit himself to the consequences of city 
life, if he is living in a city. The common-law doctrine in 
regard to surface waters imposes certain burdens upon the 
owners of servient estates. Rights may be gained by pre- 
scription, or contract. But, in general, an occupation which 
causes a visible injury to the property of another in the 
neighborhood is a nuisance, and such injury is sufficient dam- 
age. Whether a business is carried on in a reasonable man- 
ner, that is, in a convenient place, is a question to be an- 
swered from the standpoint of the neighbor and not from 
that of the man conducting the business. 

Where a nuisance is of a permanent character, and 
those established by authority of the government are pre- 
sumed to be such, all the damages, those for injuries which 
have already accrued and those to accrue, should be as- 
sessed ; but, if the nuisance is such that the person conduct- 
ing it would rather discontinue it than pay damages, dam- 
ages should be assessed only down to the time of the action. 
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Where a nuisance causes personal injuries, in addition to in- 
juries to property, many elements of injury may enter into 
the case, and, in addition to loss of rental value and expenses, 
there may occur such injuries as physical discomfort, injury 
to health, and loss of time. 

Exemplary damages are allowable for malice in the dis- 
cretion of the jury. 

ILLUSTRATIONS. 

(1) D is the owner and operator of a creamery. A tile drain 
carries refuse from tiiis crehmery to plhintiff's land and discharges the 
same thereon, creating a filthy mudhoie, which plaintiff has to fence to 
keep his stock away from, and creating such a smeU that the rental 
value of his premises is decreased. D has acquired an easement to con- 
duct the waste through P's land but not to create a nuisance, prior to 
P's purchase of the premises. Is there special damage which will give 
P a cause of action for damages for this nuisance? Tes.^^s 

(2) P, the owner of a lot, has his means of ingress and egress 
thereto cut off by the D railway company, which blockades with cars 
the entrance to the only street that P can use. What is P's measure 
of damages for his special injury? The difference between the rental 
value of the premises free from the effects of the nuisance and sub- 
ject to them.s76 

(3) D locates a manufacturing establishment for manufacturing 
coke from coal in the vicinity of P's farm. The factory deposits on the 
farm various sterilizing substances, causing a diminution in the quan- 
tity and value of the crops. Should the benefits realized by P by the 
establishment of the manufacturing concern in his vicinity be con- 
sidered in adjusting the amount allowed as damages for the above 
elements of injury? Tes.s7T 

(4) A railway company, D, authorized to construct a line of rail- 
way, injures a public road, peculiarly affecting P, a mill owner, and also 
by blasting throws rocks into a stream and thus injures P's mill. What 
should P recover? For injuries, the cause of which is permanent in 
nature and the recovery of damages for which will confer a license 
on D to continue the cause, prospective as well as past damages may 
be recovered in a single action; but for the injuries, the cause of which 

S7S Van Fossen v. Clark, 113 Iowa, stt Robb v. Carnegie Bros, ft Co., 
86, 84 N. W. 989. 145 Pa. 324, 22 Atl. 649. 

ST6 Jackson v. Keil, 13 Colo. 378, * 

22 Pac. 504. 
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is not permanent in character but such that D would remove rather 
than pay prospective damages, prospective damages cannot be recov 
ered.»T« 

§ 66. The substantial damages for a trespass causing a 
permanent injury to land are the diminution in the 
market value of the land, and the value of any 
other pecuniary injuries, and such sum as the jury 
may award for nonpecimiary injuries, resulting or 
to result as a natural and probable consequence, 
with legal interest, in the sound discretion of the 
jury. 

The substantial damages for a trespass causing a 
temporary injury to land are the diminution in the 
rental value of the land during the time of the in- 
jury and the value of any other pecuniary injuries, 
and such sum as the jury may award for non- 
pecuniary injuries, resulting as a natural and prob- 
able consequence of the trespass, with legal in- 
terest, in the sound discretion of the jury. 

If the cost of repairing a permanent injury by re- 
storing the property to its former condition is less 
then the diminution in market value, then the cost 
of repairing, plus the cost of the use of the land 
meanwhile, is the measure of damages. 

The term trespass is one of the broadest we have yet 
considered. In its broadest significance it includes, not 
only an unlawful entry upon land and an unlawful taking or 
interfering with the possession of goods, but many injuries 
to the person. Injuries to the person we have already con- 
sidered in other connections. So far as trespasses to goods 
are concerned, the reader is referred to the rules for the tort 
of conversion, for the differences in the rules of damages be- 
tween actions in trespass and actions in conversion are not 
sufficient to justify separate treatment. Injuries to land 
may be temporary or permanent, and permanent injuries 
may arise either from the destruction of some part thereof, 

«»» Watts V. Norfolk, etc., Co.. 89 
W. Va. 196. 19 8. B. 521. 
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or from the taking away of some part thereof. In the latter 
case the land is changed into a chattel, and the rule of dam- 
ages for trespass to chattels would allow the owner any en- 
hanced value, less compensation for any benefits conferred 
by an innocent trespasser, but it is believed that this recovery 
can hardly be classified with trespasses upon land. • The 
propositions fully state the rules as to the measure of dam- 
ages for injuries to land by unlawful entry. 

For the wrong of trespass upon land all the different 
kinds of damages are allowable in the proper case. Nominal 
damages at least are always recoverable, for there is a legal 
wrong, whether or not the trespass causes actual damage. 
Substantial damages are recoverable for all actual injuries; 
direct, for immediate injuries; consequential, for natural and 
probable but not immediate injuries; general, for necessary 
injuries ; special, for such injuries as result naturally but not 
necessarily, as for example, personal injuries, or loss of other 
property. In addition, for injuries which are permanent, 
prospective damages are recoverable, and, if the injuries are 
caused maliciously, exemplary damages are allowable in the 
sound discretion of the jury. Double and treble damages 
are also sometimes allowed by statute. 

There are various other wrongs in the nature of tres- 
passes which constitute separate torts today, but so far as 
the rules of damages are concerned do not call for separate 
discussion. In three of them, violations of the rights to 
lateral and subjacent support, procuring refusal to contract, 
or procuring breach of contract and slander of title, actual 
damage is of the gist of the action; in such others as infringe- 
ments of patents, trade marks and copyrights, mutilation of 
dead body, and violation of water rights, actual damage is 
not an essential. 

Damage done to the inheritance by the lessee, or mort- 
gagor, is known as waste. The same act committed by a 
stranger would be in the nature of a trespass. The measure 
of damages for waste committed by the owner of a particular 
estate is the diminution in the value of the estate in rever- 
sion or remainder. 
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ILLUSTRATIONS. 

(1) P is the widow of S and as such entitled to the possession of 
a dwelling house. D wrongfully orders her to vacate the house, takes 
possession of all the rooms in the house but P's bedroom, and makes 
the house so cold and otherwise' uncomfortable that P is forced to vacate. 
For what elements of injury is P entitled to recover in a suit of tres- 
pass? Loss of property, injury to health, physical pain and mental suf- 
fering, and also for D's maliciousness.s?^ 

(2) P is the owner of a certain section of land. D wrongfully 
occupies the same for three successive years, raising hay and crops 
thereon. Is P entitled to the market value of the crops and hay at the 
time of demand and suit? Yes. The crops produced by the trespass- 
ing acts are the property of the owner of the soil, and the latter is 
entitled to their value if deprived thereof.sso 

(3) P is the owner of a city lot D raises the grade of an alley 
running in the rear of this lot, but in doing so not only deposits dirt 
upon the alley itself but extends the embankment onto P's lot. What 
is the measure of damages? The difference between the value of the 
property immediately before the trespass and after it is complete, un- 
less the cost of restoring the property to its former condition is less, 
when that is the measure of damages. These are direct damages.>8i 

(4) D, in the work of laying out a road, commits a trespass upon 
P's land and tears down a fence. As a natural and probable conse- 
quence of detroying the fence P loses several hogs and other property. 
Is P entitled to recover for the loss of the hogs and other property, as 
well as for the injury to the fence? Tes. These are consequential and 
special damages.882 

(5) By contract P sells D the right to construct and use a tram- 
way on P's land to remove timber for five years. D continues to use 
the tramway after the expiration of five years. What is P's measure 
of damages? The rental value of the land occupied and the decrease 
in the rental value of the other land aftected by the tramway. This com- 
pany being a private company, it could not condemn land and have the 
damages assessed as for a permanent injury.^ss 

87» Stevens v. Stevens, 96 Ga. 874, s«i Tegeler v. Kansas City, 95 
23 S. E. 312. Mo. App. 162, 68 S. W. 958. 

«»o Negley v. Cowell, 91 Iowa, »82 Welch v. Piercy, 29 N. C. 365. 

266, 59 N. W. 48. «m Leigh v. Garysburg Mfg. Co.. 

123 N. C. 167, 43 S. B. 632. 



CHAPTER XIII. 

QUASI CONTRACTS AND EMINENT DOMAIN. 

I. Substantial damages for breach of quasi contracts, { 67 

A. Obligations equitable, § 67 

B. Obligations of statute, custom and record, § 67 

II. Substantial damages for taking land by eminent domain, § 68 

A. Total value, § 68 

B. Land taken for temporary use, § 68 

C. Part of an entire tract taken, § 68 

§ 67. The substantial damages for breach of a quasi con- 
tractual obligation, equitable in nature, are the 
value of the net benefit received by the one under 
obligation. 

The substantial damages for breach of a quasi con- 
tractual obligation of statute, or of custom, or of 
record, are the value of the loss sustained by the 
one in whose favor the obligation is created. 

In this chapter we shall consider the measure of dam- 
ages in suits in quasi contracts and in condemnation pro- 
ceedings. The first bear some similarity to suits for breach- 
es of contracts, and the second to suits for torts, but there 
is no contract in the first, nor tort in the second. Hence, 
they cannot be considered in connection with the rules ap- 
plicable to breaches of contracts and to torts. They must 
receive separate treatment. They are both treated in the 
same chapter, not because of any especial similarity, but 
more for the sake of convenience. 

There are two radically different kinds of obligations 
classified as quasi contractual. The first rests upon the doc- 
trine that whenever a benefit has been received by one per- 
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son which in equity and good conscience belongs to another 
person, the law will imply an obligation on the former to 
refund the same to the latter. This occurs in a great variety 
of cases of fraud, compulsion and mistake, where there is 
no actual contract or tort on which suit may be brought, 
and yet where justice requires that recovery should be al- 
lowed. A person has had benefits conferred upon him by 
another, and it is not right that the person receiving the 
benefits should keep the same and return no compensation 
to the other party, when he receives the benefits under the 
above circumstances. The one conferring the benefit, and 
sustaining the loss, however, should recover only that to 
which in conscience and equity he is entitled, which can be 
no more than what remains after deducting all just allow- 
ances which the party benefited has a right to retain from 
the money or chattels received. The second kind of obliga- 
tions are positive obligations of the law whereby a person 
is bound to do particular acts other than to pay for benefits 
received. Damages here must necessarily be measured by 
the value of the injuries caused by breach of the obliga- 
tions. 

Only the general rule, or measure, of damages for breach 
of an obligation of quasi contract, or ex lege, is stated in this 
chapter. The question. of damages in suits in quasi con- 
tracts has been constantly arising throughout this book, both 
in connection with breaches of contracts and torts, and 
wherever it seemed appropriate the rule as to the recovery 
in quasi contracts has been stated. For the specific applica- 
tions of the general rule, therefore, the reader is referred to 
tlie specific topics treated elsewhere. 

ILLUSTRATIONS. 

(1) An insurance company pscys a loss on a policy of fire insur- 
ance^ Afterwards the company discovers that the proofs of the loss 
are fraudulent, and it sues to recover the entire amount paid. If the 
insured is honestly entitled to anything, the company should recover 
only the difference between that amount and the entire amount paid.884 

884 Western Assur. Co. v. Towle, 
65 Wis. 247, 26 N. W. 104. 

Law of Damages — 13.' 
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(2) A works for B as watchman, beins employed by B's agent A 
thinks he is working for three dollars for twenty-four hours, and B thinks 
A is working for one dollar and a half. What should A recover? Rea- 
sonable compensation. It would not be right to allow him to recover the 
three dollars, nor the one dollar and a half, but he is entitled to some- 
thing. The law disregards the understanding of both parties and deter- 
mines the amount which A ought to receive.s^ 

(3) A collects money for B, as his agent, and retains forty pounds 
for his services. Then B sues for money had and received. May A 
show that this is a reasonable allowance without pleading it as a set- 
off? Tes. In a suit of this sort a party can recover only that to which 
he is in conscience entitled.sB< 

(4) A is a pilot, licensed to pilot vessels into the port of New 
York. A statute of New York provides that any pilot bringing his 
vessel in from sea shall be entitled to pilot her out to sea when she 
leaves. B employs A to pilot his vessel into New York, but goes to 
sea again without a pilot. Is A entitled to recover damages for the 
loss sustained? Yes. An obligation' to employ and pay him is created 
by statute.**^ 

(5) A owns a ship and is carrying in the same a cargo of wheat 
for B. On the voyage, in order to save the ship and cargo, it is neces- 
sary to sacrifice some of the ship's tackle, etc. May A recover (in 
quasi contract) his proportion of the amount of the Ibss from B? Yes. 
This is Oh the principle of general average. The ship and cargo are 
considered as embarked in a common peril except as to ordinary losses.8S8 

§ 68. The substantial damages for taking land under the 
right of eminent domain are the total value of the 
land to the present owner at the time of taking, 
with legal interest from that date. 

If land is taken for a temporary use, such damages 
are the value of the use. 

If only a part of an entire tract is taken, such dam- 
ages are the difference between the value of the 
entire tract before the taking and the value of what 
is left after the taking, allowing both for injuries 
and for ^)ecial benefits giving intrinsic value to the 
remainder of the tract, which is parcel of that 
taken. 

MB Turner v. Webster, 24 Kan. Fed. 495; Milfdrd v. Ck>mmon- 

88. wealth, 144 Mass. 64, 10 N. E. 516. 

sMDale V. SoUet, 4 Burr. 2188. «MBirkley v. Presgrave. 1 East, 

MTipiie Francisco Oarguilo, 14 220. 
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The federal constitution provides, so far as the federal 
government is concerned, that private property shall not be 
taken for public use without just compensation. State con- 
stitutions and statutes have generally treated the subject- 
matter in the same way so far as the state governments are 
concerned. Many state constitutions follow the language 
of the federal in safeguarding the taking of private property 
for public use. Others provide that "private property shall 
not be taken, destroyed, or damaged for public use without 
just compensation therefore first paid or secured." Still 
other variations will be found, but in general the provisions 
may be divided into two classes, those which require coiti- 
pensation for "taking," and those which require compensa- 
tion for "damaging, injuring, or destroying" private prop- 
erty for public use. The word taking includes destruction, 
restriction, or interruption of the common and necessary use 
and enjoyment of property. There must be an actual in- 
vasion of property. Taking does not include injuries result- 
ing from the acts of the government not directly encroach- 
ing upon private property. Damaging, injuring, or destroy- 
ing are words which include all the injuries arising from the 
exercise of the right of eminent domain which cause a 
diminution in the value of private property, and may be con- 
sequential. So far as the measure of damages is concerned, 
the rule is the same, in such case, as in the case of a partial 
taking of property, the difference in the value of the prop- 
erty immediately, before the taking and after the taking, or 
injury. It simply introduces new elements of injury for com- 
pensation. 

Value means the value for all lawful available uses to 
the present owner, not to the one condemning the land, at 
the time of the taking of the same. The value is determined 
by the general selling price of similar lands in the immediate 
vicinity. The title taken may be that of the owner in fee, 
or that of a lessee, but whatever the nature of the title taken, 
each owner takes in proportion to his interest. The value 
includes not only the value of the land, but the value ol the 
land with any minerals, improvements, crops, trees, etc., 
thereon. Easements, franchises, earth removed, commons. 



212 QUASI CONTRACTS AND EMINENT DOMAIN. § 68 

riparian rights, wild lands and chattels, all come within the 
purview of the provisions in regard to compensation. 

In determining the injuries to be compensated when only 
a part of a tract is taken, the difficult question is what is 
meant by a single, or entire, tract. It does not necessarily 
need to have no roads dividing it, but it must be used as a 
unit; one part must be necessary to the enjoyment of the 
others. Having determined that there is such a single tract, 
only part of which is taken, how shall the damages be meas- 
ured? Evidently the owner is entitled to the market value 
of the part taken. But he is also entitled to consequential 
damages for the injuries to the rest of the land in the single 
tract. To estimate these injuries, both the benefits conferred' 
. nd the injuries occasioned must be taken into consideration, 
and allowance made simply for the difference in value be- 
tween losses and advantages. In no other way could the 
actual legal injury be ascertained. In determining the debits, 
there should be considered cuts and culverts made on the 
land, the size and shape of the parts left remaining, the diffi- 
culty of access, the obstruction of view, interference with 
privacy, and the cost of fencing and crossings where the 
company is not ot)liged to put these things up. In determin- 
ing the credits, general benefits received with the country 
at large cannot be considered, but only special benefits which 
enhance the value of this particular tract, though not neces- 
sarily this tract alone. To sum up, where a part of a single 
tract is taken the owner is entitled to the difference between 
the value of the entire tract before the taking and the value 
of what is left after the taking. The time when the value is 
estimated is as a general rule the time of the taking, but 
the courts do not always agree as to when the taking occurs. 

As a general rule there is no right of entry on lands 
taken under condemnation proceedings until there is a pre- 
payment or tender of the amount of the damages in money; 
nothing else will suffice. This inhibition does not apply to 
the state. It is sufficient when the state itself takes prop- 
erty, if provision is made by which the owner whose prop- 
erty is taken can obtain compensation and an impartial trib- 
unal is provided for assessing the same. 
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Public lands may be granted for public use without com- 
pensation, even though they may be held by a corporation, 
but private lands held for a public use cannot be so granted. 
Where one railway crosses another, compensation must be 
made for the land taken and for the expense of bridges and 
extra fences thereby necessitated, but nothing should be al- 
lowed for the loss of future business, or delay, or operating 
expenses. 

ILLUSTRATIONS. 

(1) A statute of the state of M requires raUways to permit others 
to contruct, maintain and operate elevators on the land of such com- 
panies, without making any provision for just compensation. Is the 
statute valid? No. These lands must be taken for public use in 
the same manner as the lands of any private owner through the righ^ 
of eminent domain.s8o 

(2) The state of N grants to D the right to build a bridge across 
a certain river, upon state property, but without requiring D to pay 
the state anything for the property on which to build the bridge. Is 
this act valid? Tes. These are public lands and the constitutional 
inhibition applies only to taking private property .bm 

(3) An act of congress provides for condemning certain land be- 
longing to private individuals to be used for the pur];>ose of increas- 
ing the water supply of Washington, and designating a proper tribunal 
for ascertaining the compensation and making provision for the pay- 
ment of the compensation when ascertained. The act also provides for 
the taking of possession before the compensation has been ascertained, 
and possession is so taken. Is the act unconstitutional and are the em- 
ployes trespassers? No. Where the taking is by a sovereign power 
itself, it is not necessary to the validity of the law that provision be 
made for payment of compensation before the actual taking of the 
property. It is sufficient if provision is made by law by which the party 
whose property is taken may obtain compensation and a tribunal is 
provided for ascertaining the same.89i 

(4) A statute of the state of N provides for the condemnation of 
land for the construction of a sewer and provides for the payment of 
compensation to the owner of the land by the issuance, by the commis- 
sioners appointed to make the award, of certificates payable within not 
to exceed two years. Does the statute provide a constitutional method 

««» State V. Chicago, etc., R. Co., »»i Great Falls Mfg. Co. v. Gar- 

36 Minn. 402, 31 N. W. 366. land, 25 Fed. 621; Matter of the 

sdo Pennsylvania R. Co. v. New Application of Church, 92 N. Y. 1. 
York, etc., Co., 23 N. J. Eq. 157. 
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of securing compenfiation to the landowner? No. There is no power 
in the legislature to provide for the payment of the award in anything 
but money, nor to postpone the right of the landowner to receive the 
same after the award becomes a finality. This position is not antag- 
onised by the allowance of special beneflts.s^s 

(5) A railway takes proceedings to condemn land for a right of 
way, but previously enters and constructs its road* on the land without 
the active opposition of the owner. Thereafter the value Is greatly in- 
creased. As of what time should the damages be assessed? The time 
of the taking, that is, the taking by the condemnation proceedings, not 
by the physical appropriation. The courts differ on this point.sM 

(6) A railway seeks to appropriate a strip of land one hundred 
feet wide across G's land. Taking this land will necessitate G's build- 
ing new fences. The construction of the road will also obstruct the 
drainage of the land. Are these proper elements of damage and what 
is the measure of damages? Damages should be allowed for the de- 
privation in value of the remainder of the land because of the necessity 
of fencing and the obstruction of the drainage. The value of the land 
taken should be determined by the selling price of similar lands in the 
vicinity. Evidence is admissible even of the selling price of a par- 
ticular tract of land of similar character in the same vicinity.B^ 

(7) A railway company Institutes proceedings to condemn a lease- 
hold interest for ninety-nine years in certain lots in the dty of M owned 
by K. In determining the value of the leasehold interest, including 
buildings and ma);hlnery, is evidence that there is a manufacturing 
business established and in operation on the premises proper to be taken 
into account? Yes. K is entitled to the fair value of his property 
for any use to which it is adapted and for which it is available and 
may be sold, and this evidence is therefore admissible. So a landowner, 
whose land is taken for a public use is entitled to recover for the en- 
hanced value given to his land by improvements placed thereon by a 
trespasser, though the trespasser Is the one who subsequently condemns 
the same.sM 

(8) A railway institutes proceedings to condemn a piece of eight 
and a half acres of land lying between two lines ot railway running across 
Cb farm, one north and south and the other east and west C has 
never owned the fee to the land formerly taken by the railway run- 

S92 Butler v. R. R. Sewer Com'rs, >»« Seattle ft M. R. Co. v. Oil- 

39 N. J. Law, 666. Christ, 4 Wash. 509, 30 Pac. 738. 

398 Chicago, M. & St. P. R. Co. v. 8»8 King v. Minneapolis U. R. Co., 

Randolph Town-Site Co., 103 Mo. 32 Minn. 224, 20 N. W. 136; Vil- 

461, 16 S. W. 437; Hampton, etc., lage of St. Johnsville v. Smith, 184 

Co. V. Springfield, etc., W. R. Co., N. Y. 341, 77 N. B. 617. 
124 Mass. 118. 
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ning north and south, nor has he had a private right of way across the 
same. Is C entitled to damages for the injury to his entire farm result- 
ing from the taking of the eight and a half acres? No. Damages should 
be awarded for the land taken and for the resulting injury to the re- 
mainder of the same tract, but in order to be regarded as a part of the 
same tract the land must constitute one entire body of land, and tracts 
physically separated by intervening land owned by another, or worked 
as separate and independent farms having no necessary relation to each 
other, cannot be regarded as such.89« 

(9) A railway condemns H's land for a road. . The railroad is con- 
structed through H's farm along a road which follows a governmental 
subdivision. It leaves H's house and buildings on the south side of the 
road, and his plow and pasture land on the north side. In determining 
the damages, should the injury to the whole farm be considered? Tes. 
The separate tracts of land as fixed by the governmental survey are used 
together as one farm.*^^ 

(10) A railroad institutes proceedings for the condemnation of a 

right of way across certain lots in the city of C belonging to S. If the 

parts of the lots not taken jEire enhanced in value by reason of the public 

improvement, should these benefits be considered in estimating the 

damage thereto? Yes. This property is specially benefited. If the 

property is worth as much after the improvements as before, there is 

no damage to the same. General benefits, that is, those shared by the 

community at large and not merely by others in the same vicinity, are 
excluded.>»8 

(11) The city of B grades a street by digging, and as a conse- 
quence a portion of R's land adjoining falls Into the street The city 
does the work under a statute providing for payment of damages to 
the owner of land taken for the street. The constitution of the state 
provides that private property shall not be taken for public use without 
just compensation. Can R recover damages for the injuries sustained 
by the above falling in of his land? No. This is not a taking. Had 
the constitution required payment of just compensation when private 
property was damaged, damages might be recovered therefor. Then R 
could recover damages for any injuries he might sustain which he did 
not sufter in common with the public generally.^M 

88« Cameron v. Chicago, M. & St. ^98 Metropolitan West S. El. R. 

P. R. Co.. 42 Minn. 75, 43 N. W. Co. v. Stickney, 150 111. 362, 37 N. 
785 ; Sharp v. United States, 191 U. B. 1098 ; Peoria, B. ft C. Traction 
S. 341, 48 Law. Ed. 211. See Dick- Co. v. Vance, 225 111. 270, 80 N. E. 
erman v. Duluth, 88 Minn. 288, 92 134. 
N. W. 1119. «»• Radclirs Bx'rs v. Brooklyn, 

s»7Ham V. Wisconsin, I. ft N. R. 4 N. T. 195; Beale v. Boston, 166 
Co., 61 Iowa, 716, 17 N. W. 157. Mass. 53, 43 N. E. 1029; Chicago y. 

Taylor. 125 U. S. 161, 31 Law. Ed. 
638. 
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A. 

ACCESSORY CONTRACTS, 159-169. 

ACT OP GOD, 17-18, 20. 

ACT OP GOVERNMENT. 17. 

ACTIONS— 

successive, 92. 

distinction between tort and contract fundamental, 104. 

cause of, time accrues, 122. 

AGENCY— 

substantial damages for breach of contract of, 127-131. 
tort and contract in, 128-129. 
suit against third party, 129. 

AGGRAVATION— 

of exemplary damages, 32, 171, 181. 

of compensatory damages for nonpecuniary injuries, 102, 171, 186. 

question of, does not arise in contract actioms, 103, 156. 

ALTERNATIVE CONTRACTS, 73, 75. 

AMOUNT OP SUBSTANTIAL DAMAGES— 

functions of court and jury in determining, 67-71. 

liquidated. 73-76. 

value, 76-91. 

sum awarded by sound discretion of jury, 91-92. 

entire and prospective, 72, 92-95. 

limitations of, 72-81, 95-97. 

aggravation and mitigation of, 72. 98-102, 104. 156, 171, 186. 

determined by principal. 130, 153. 

reasonable value. 130. 

ANNUITY— 

substantial damages for, 104, 192. 

ANTECEDENT LEGAL RIGHTS— 
defined, 14. 

violation of, protected by remedial rights, 14, 16-17. 
must be violated before remedial rights arise, 16-17, 163. 
extent of violations of, 25. 
what constitute violations of, 24-27. 
in insurance, 109-111. 

Law of Damages — 14. 
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ASSAULT AND BATTERY— 

substantial damages for, 171-173. ^ 
direct but special damages for, 38. 
special damages for, 41. 
consequential damages for, 41. 
aggravation of damages for, 100. 

ATTORNEYS— 

fees, 17-18, 23-24, 108, 149-152, 159, 180. 

liability of, 149-152, 201. 
AVOIDABLE CONSEQUENCES— 

are remote, 17-18, 21-22, 180. 

expense of avoiding, 139. 

in contracts of hiring, 131, 134, 152, 154. 

B. 

BAILMENT— 

substantial damages for breach of, 131-134. 
recovery against third party, 96-97. 

BARGAIN— 

loss of, element of pecuniary injury, 52-53, 105, 119, 140, 145, ICl. 

BENEFITS— 

wrongdoer cannot ordinarily recover for, 17, 19, 99-101, 153-155. 
innocent party can recover for, 81-82, 208-210. 
allowance for in eminent domain, 210. 

BOND— 

penal, 73-74. 

BREACH OF PROMISE— 

mental suffering in, 62, 156-158. 
exemplary damages for, 29, 156. 
substantial damages for, 156-158. 



BURDEN OF PROOF, 153. 



C. 



CANCELLATION— 

restorative remedy, 16. 

CARGO— 

failure to supply, 134, 137-139. 

CARRIER— 

said to be an insurer, 201. 

duty of, arises from public employment, 175. 

direct damages in suit against, 37, 43, 134. 
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CARRIED— Cont'd. 

consequential damages in suit against, 44-46i 134. 
general rules as to substantial damages in suits by and against, 134- 
140. 

CAUSE AND CONSEQUENCE. 40. 

CAUSE AND EFFECT— 
legal view of, 40. 
illustrations of questions relating to, 41-46. 

CERTAINTY— 
rule of, 39-41. 
illustrations of rule of, 56-58, 147. 

CIPHER DESPATCHES, 144-148. 

CLAIM AND DELIVERY, 195. 

COMMERCIAL PAPER, 117. 

COMPENSATION— 
defined, 25. 

must be commensurate with injury, 16, 18, 25, 170-171. 
legal, not complete, 15-16. 
does not extend to all consequences, 5, 203. 
how determined, 25-27. 
public lands may be granted without, 213. 

COMPOUND INTEREST, 89-91. 

CONSEQUENTIAL DAMAGES— 
defined, 38. 
rule of, 38. 

when recoverable, 27, 38-47. 
in tort, 38-42, 51, 55, 59-66, 83-84. 
in contract, 38-40, 42-47, 53-55, 59-66, 144-145, 171. 
are special damages, 38. 
in conveyance, 105-106. 
in insurance, 109. 
in lease, 112-114. 
in loan, 115-118. 
in sale, 122-126. 
in agency, 128. 

in bailments, 132-133, 138-140. 
against telegraph companies, 144-149. 
in contracts for services, 149, 152. 
in marriage contracts, 157. 
in indemnity, 159. 
in warranty, 161-164. 
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CONSEQUENTIAL DAMAGES— Cont'd, 
in covenants, 167. 
for assault, 172. 
for personal Injuries, 173. 
for false imprisonment, 177. 
for malicious prosecution, 178. 
for slander and libel, 180. 
for criminal conversation, 182. 
for seduction, 184. 
for conversion, 188. 
in replevin, 195. 
in ejectment, 196. 
for fraud, 198. 
for negligence, 200. 
for nuisance, 202. 
for trespass, 205. 
in eminent domain, 212. 

CONSIDERATION— 

when measure of damages, 165-166. 

CONSORTIUM, 183. 

CONTEMPLATION OP PARTIES— 

requirement for consequential damages in contract cases, 39-40, 42-47. 

CONTRACT— 

elements of injury considered in, 48-50, 52-53, 103-104. 

interference with, a tort, 17. 

damages in, 25-27, 103-169. 

procuring refusal to, special damage necessary, 17, 19, 25, 206. 

procuring breach of, special damage necessary, 17, 19, 25, 206. 

time of breach of, 22, 122, 160, 166-167. 

single recovery for breach of, 95-97. 

exemplary damages for breach of 29. 

nominal damages for breach of, 34. 

direct damages for breach of, 37-38. 

consequesitial damages in, 38-40, 42-47, 144, 171. 

entire damages for breach of, 92-95. 

principal, 103-158. 

accessory, 159-169. 

to convey real property, 104. 

of insurance, 108-112. * 

of lease, 112-115. 

of loan, 115-118. 

of sale, 118-126. 

for labor and materials, 120-122. 

of agency, 127-131. 
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CONTRACT— Cont'd, 
of bailment, 131-140. 
of partnership, 140-142. 
with telegraph companies, 143-149. 
of employment, 149-155. 
of marriage, 156-158. 
of indemnity, 159-161. 
of warranty, 161-165. 
covenants in, 165-169. 

CONVERSION— 

substantial damages for, 188-190. 
injury to personal property, 51. 
no fixed rule in action for, 189. 

CORPORATION— 

liability of, for exemplary damages, 29-30. 

COST OF PRODUCING, 118, 125. 

COSTS, 18, 43. 

COUNSEL FEES— 

generally not proximate loss, 18, 23. 

subject-matter of contract, 17, 23-24. 

caused by defending suit founded upon another's wrong 17, 24. 

by statute, 108. 

right of attorney to, 149-152. 

COVENANTS— 

functions of. 67-71, 91-92, 157. 

COURT AND JURY— 
of seisin, 165-167, 169. 
for quiet enjoyment, 165-169. 
of warranty, 165-169. 
reasons for rule as to, 166. 
against incumbrances, 165-167, 169. 
to remove existing incumbrance, 166. 

CREDIT. 123, 178, 180. 

CRIMINAL CONVERSATION— 

substantial damages for, 182-184. 

evidence in aggravation and mitigation of damages for, 98-99. 

D. 
DAMAGE— 
defined, 16. 

early method of ascertaining, 26. 

when gist of action, 17, 19-21, 25, 35, 37-38, 41, 161, 179, 181, 198, 200. 
203, 206. 
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DAMAGES— 
defined, 16. 
compensatory, 16, 99. 
rules as to, 26. 
development of rules of, 25-26. 
germ of rule as to, 26. 
necessarily pecuniary, 15-16. 
sometimes Inadequate, 15-16. 
legal Injury necessary to recovery of, 16-17, 24. 
excessive, 19. 70-71, 156, 172, 173, 179, 193. 
purpose of law in awarding, 25-27. 36, 105, 170, 
how determined, 25-27, 72-92. 
in torts, 25-27, 170-207. 
in contracts, 25-27, 103-169. 
double, 206. 
treble, 206. 
nominal, 27, 28, 34-35, 118, 124, 129, 143, 147, 151, 169, 172, 174, 177, 

181, 189, 191, 198. 201, 203, 206. 
liquidated, 27, 73-76, 109. 
present, 27. 

prospective, 27, 92-95, 171, 173, 177, 182, 188. 195, 200, 202, 206. 
entire, 92-95. 113, 127, 131, 134. 140, 143, 149, 152. 
speculative, 19, 39-40, 56. 
conjectural, 19. 
substantial, 26-27, 34, 36-215. 
exemplary, 15, 26-33. 67, 78, 156, 172, 174, 177, 179, 183, 197-198, 201, 

204, 206. 
direct, 27, 37-38, 43-44, 105, 109, 116, 123, 128 132, 137, 141, 143. 

159, 161, 172, 173, 177, 178, 180, 182, 184, 188, 191, 195, 196. 

198, 200, 202, 205, 208, 210. 
proximate, 17-19, 40-42. 
remote. 17-18, 21, 39. 
consequential, 27, 38-47, 51, 55, 59-66. 83-85, 104. 108-109, 112, 115, 122. 

128, 133. 138, 144, 161. 172. 173, 177, 178, 180, 182, 184. 188. 195. 

196, 198, 200, 202. 205, 212. 
direct, always recoverable, 27. 
most comprehensive rule of. 25-26. 
general. 27. 37, 44, 84, 156, 179. 
special, 27. 37-47, 53, 66, 138, 156, 164, 172, 175, 179, 181, 191. 

DAMNUM ABSQUE INJURIA, 18. 

DEATH BY WRONGFUL ACT. 176, 191-194. 

DEBT— 

action of, 104. 
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DECEIT — 

substantial damages for, 198-199. 

special damages necessary to, 17, 19. 25, 35. 

DEFAMATION, 181. 

DE MINIMIS NON CURAT UEX, 18, 20, 36. 

DESPATCHES— 

telegraphic, 144-148. 

DIRECT DAMAGES— 
defined, 37. 
rule of, 37. 

when recoverable, 27, 36-38, 43-44. 
in contract, 37, 52, 56. 
in tort, 37, 50. 
in conveyance, 105. 
in insurance, 109. 
in lease, 112. 
in loan, 116. 

in contract to sell, 120, 123. 
in agency, 128. 
in bailment. 132, 137. 
in partnership, 141. 
against telegraph companies, 144-149. 
in contracts for services, 149, 152. 
In marriage contracts, 156. 
in indemnity, 159. 
in warranty, 161-165. 

for assault, 172. 

for personal injuries, 173. 

for false imprisonment, 177. 

for malicious prosecution, 178. 

for slander and libel, 180. 

for criminal conversation, 182. 

for seduction, 184. 

for conversion, 188. 

for death, 191 

in replevin, 195. 

in ejectment, 196. 

for fraud, 198. 

for negligence, 200. 

for nuisance, 202. 

for trespass, 205. 

in quasi contract, 208. 

in eminent domain, 210. 
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DISCOMFORT, 60-62. 

DISCRETION OP JURY— 

co;iitrol of court over, 39, 67-71, 91-92. 
in exemplary damages, 28, 79, 91. 

evidence in aggravation and mitigation of damages for, 98-102. 
measure for nonpecuniary injuries, 26, 91-92, 157, 171, 173, 177, 178, 
180-184, 191, 198, 200, 202, 205. 

DISSOLUTION OF PARTNERSHIP, 142. 

DOMESTIC RELATIONS, 58, 181. 

« 

E. 
EARNING CAPACITY— 

loss of, pecuniary element of injury, 54-55, 171, 173. 

EJECTMENT— 

restorative remedy, 16. 
at first not fictitious, 197. 
modern statutory action of, 197. 
substantial damages in, 196-197. 

ELEMENTS OF SUBSTANTIAL INJURY— 
in contract, 49, 103-169. 
in tort. 50. 118, 170-207. 
in quasi contract, 50. 
pecuniary, 48-60, 67, 70, 72-91, 187, 191. 
nonpecuniary, 60-66, 67, 70-72, 91-92. 
loss of property, 50-52, 134-135, 156. 
loss of bargain, 52-53, 105. 119, 140, 145, 161. 
loss of time, 53-54, 113-114, 145, 161, 171, 173, 177. 
loss of earning capacity, 54-55, 171, 173. 
loss of profits, 55-58, 115, 127, 130, 137, 140-142, 145, 161. 
loss of reputation, 58, 156. 

loss of services, society and support, 58-59, 178, 182, 184, 191. 
expenses, 59-60, 106, 108, 113-114, 127-128, 131, 141, 147, 152, 156, 

161, 166, 171. 173. 177-178, 182, 184, 191. 201, 204. 
physical pain, 60-62, 161, 172-174, 177-178. 
inconvenience, 60-62. 
mental suffering, 62-66, 137, 143-144, 148, 149, 156, 161. 173, 177, 178, 

180-182. 184, 191, 205. 
functions of court and jury as to, 67-71. 

EMINENT DOMAIN, 210-215. 

EMPLOYMENT— 

substantial damages for breach of contract of, 127, 149, 152-155. 
entire damages for breach of contract of, 93-94, 152-153. 



INDEX. 283 

[ReferefiLces are to pages.] 

ENTIRE DAMAGES, 92-95, 113, 127. 131, 134, 140, 143, 149, 152. 

ENTIRE TRACT, 200, 212, 215. 

EVICTION, 165-169. 

EXCESSIVE DAMAGES, 19, 70-71, 156, 172, 173. 179, 193, 194. 

EXCLUSION— 
rules of. 17-24. 

EXEMPLARY DAMAGES— 
defined, 28. 
rule as to, 28. 
preventive remedy, 15. 
theory of, 28. 

prerequisites to allowance of, 28-29. 
reasons for giving, 26-28. 
objections to allowance of, 30-32. 
not allowed in all jurisdictions, 32-33. 
proof of, 33. 

aggravation and mitigation of, 32. 
functions of court and juty in allowing, 67. 70-71. 
not allowed as enhanced .value, 78-79. 
responsibility of principal for. 29. 
responsibility of corporation for, 29-30. 32. 
in case of gross negligence. 28. 
for assault, 172. 
for personal injuries, 174. 
for false Imprisonment. 177. 
for malicious prosecution, 179. 
for criminal conversation, 183. 
for seduction, 186. 
for conversion, 189. 

not given for death by wrongful act, 191. 
in ejectment, 197. 
for fraud, 198. 
for negligence, 201. 
for nuisance, 204. 
for trespass, 206. 
for breach of promise, 156, 158. 

EXPENSES— 

pecuniary element of legal injury, 59-60, 106, 108, 113-114, 127-128 
131, 141, 147, 152. 156, 161, 166, 171, 173, 177-178, 182, 184, 191. 
201, 204. 
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F. 
FALaSHOOD— 

no action for, without damage, 198. 

FALSE IMPRISONMENT— 

substantial damages for, 177-178. 
continuance of, 93. 

FRAUI>— 

substantial damages for, 198-199. 

special damage necessary for, 17, 19, 25. 35,*198. 

FRIGHT, 176-177. 

FUNCTIONS OF COURT AND JURY, 67-71, 91-92. 157. 

G. 
GENERAL AVERAGE, 210. 

GENERAL DAMAGES— 
defined, 27. 
when recoverable, 27, 37, 44. 84, 156, 179. 

GOODS— 

carriage of, 134-140. 

I. 
INCONVENIENCE, 60-62. 

INDEMNITY— 

substantial damages for breach of contracts of, 159-161. 
doctrine of, in Insurance, 109-TlO. 

INDEPENDENT PROMISE, 119, 124-125. 

INEVITABLE ACCIDENT, 18-20. 

INJUNCTION. 15. 

INJURIA SINE DAMNO, 34. 

INJURY— 

legal, essential to recovery of damages, 16-25, 48-66, 92-95. 

pecuniary. 48-60. 67-70, 72-91. 187, 191. 

nonpecuniary. 60-66. 67, 70-72, 91-92. 

must proceed from cause of action. 18. 40. 56. 

compensation must be commensurate with, 16. 18, 25. 

uncertain, 17-18, 20, 56. 

remote, 17-18. 21, 57-58. 

avoidable. 17-18. 

not proximate, 21. 

sustained by wrongdoer, 17, 19. 

elements of substantial, 48-67. 103-215. 

limitations of, 17-25, 67. 



INDEX. 



235 



[References are to pages.] 

INNOCENT TRESPASSER— 

amount of damages against, 78-82, 86-87, 189, 195-196. 

INSURANCE— 

substantial damages for breach of contract of, 108-112. 

against fire, 108-112. 

against fire, case of open policy, 109-111. 

subject-matter of contract of, 109-112. 

on lives, 108-112. 

direct damages for breach of, 44^5, 109. 

consequential damages for breach of, 109-110. 

INTEREST— 
defined, 87. 
rule as to, 87. 
original rule as to, 74. 
governing principle as to, 88-89. 
discretion of jury as to, 88, 90, 200-202. 
on liquidated demands, 74-75. 
initial point for, 88, 90. 
on overdue paper, 89, 91. 

not allowable when defendant not in fault, 88, 90-91. 
not allowed in suits for personal injuries, 88, 90. 
compound, 89, 91. 

in breach of annuity contract, 104. 
In breach of conveyance, 104-105. 
in breach of insurance, 108, 112. 
in breach of loan. 115. 
in breach of lease, 112. 
in breach of sale, 118-119. 
in breach of agency, 127. 
in breach of bailment, 131. 
in breach of partnership, 141. 
against attorney, 150-151. 
in breach of employment contract, 154. 
in breach of covenants, 165. 
in conversion, 188. 
In replevin, 195 

in suits for recovery of land, 196. 
in fraud, 198. 
in negligence, 201. 
In nuisance, 202. 
In trespass, 205. 



JURY— 

original power of, 67. 
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JURY— Cont'd. 

co^ntrol of, 39, 67-71, 91-92. 
discretion of, in contract, 67, 91. 
discretion of, in tort, 68, 91. 
discretion of, no longer arbitrary, 67-68. 
question of proximate cause for, 40, 68. 

discretion of, as measure of damages, 28, 91-92, 157, 171, 173, 177-181, 
184, 191, 198, 200, 202, 205. 

L. 
LABOR AND MATERIALS— 

substantial damages for breach of contract for, 120-122, 125-126. 

LATERAL SUPPORT— 

removal of, special damage necessary to recovery for, 17, 19, 206. 
removal of, injury to property, 62. 

LAWFUL ACTS, 17-18, 20. 

LEASE— 

substantial damages for breach of, 112-115. 
recovery against third person, 96. 

LEGAL INJURY— 

necessary, before damages are recoverable, 17, 24-25. 

what does not amount to, 17-24, 39-40. 

what amounts to, 24-25. 

when special damage is necessary for, 17, 19, 25. 

classified, 48. 

without damage, 26, 34-35, 48-49. 

when presumed, 26. 

malicious, 29. 

immediate, 36-38. 

natural, 36, 38-47. 

elements of substantial, 48-66, 103-215. 

continuing, 92-95. 

LEGAL RIGHTS— 
antecedent, 14. 
remedial, 14. 
in rem, 14, 136. 
in personam, 14, 136. 

violation of, gives right to damages, 17, 34-35. 
mental suffering, not a violation of, 19. 

LIBEL, 180-182. 

LIFE— 

duration of, 192. 

LIMITATIONS OF INTEREST, 95-97. 
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LIMITATIONS OF LEGAL INJURY, 17-25, 67. 

LIQUIDATED DAMAGES— 
defined, 73. 

when recoverable, 27, 73-76. 
rule as to, 73. 

distinguished from penalty, 73-74. 
for uncertain injuries, 73, 76. 
for breach of contract, 73. 
distinguished from valued policy, 109. 

LITIGATION— 

expenses of, 17-18. 

LOAN— 

substantial damages for breach of contract of, 115-118. 

LORD CAMPBELL'S ACT, 192. 

M. 
MALICE, 29, 32, 48-49, 181. 

MALICIOUS PROSECUTION— 

substantial damages for, 178-180. 

not defamatory, special damages necessary, 17, 19, 25, 179. 

elements of injury, 58. 

MANDAMUS— 

restorative remedy, 16. 

MARINE INSURANCE, 109, 112. 

MARKET— 

usual measure of value, 77. 

MARRIAGE— 

loss of, 156-158, 180. 

MEASURE OF DAMAGES— 
in general, 25-27. 

MENTAL SUFFERING— 

not a legal wrong in itself, 17, 19. 

nonpecunlary element of legal injury, 63-66, 161. 

exemplary damages not given for, 63-64. 

in breach of promise, 62, 156. 

in tort and contract, 63-66, 137. 

in actions against telegraph companies, 143-144, 148-149. 

in personal injuries, 173. 

in false imprisonment, 177. 
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MENTAL SUFFERING— Cont'd. 
In malicious prosecution, 178. 
in slander and libel, 180-182. 
in criminal conversation, 182. 
in seduction, 184. 
in death by wrongful act, 191. 
in trespass, 205. 

RiESNE PROFITS, 197. 

MITIGATION— 

of exemplary damages, 32, 171, 181. 

of compensatory damages for nonpecunlary injuries, 98-102, 156. 
171, 186. 

MONEY— 

substantial damages in actions for recovery of, 18, 115-118. 
loss of use of. 87, 104, 108, 112, 115, 118, 127, 131, 141, 150, 154, 
165, 188, 195, 196. 198, 201, 202, 205. 

MORAL RIGHTS, 17. 19-20. 

MORTGAGES— 

recovery against third person, 96-97. 

MOTIVE— 

does not affect liability, 28. 
affects damages, 28, 36. 

MUTILATION OF DEAD BODY. 206. 

N. 

NATURAL AND PROBABLE CONSEQUENCE— 

requirement for consequential damages in tort cases, 38-42. 

NEGLIGENCE— 
defined, 200. 

substantial damages for. 200-202. 

special damage necessary for, 17, 19. 25. 37-38, 41-42. 148-149, 200. 
contributory, 21-22. 

contributory negligence of bailee not imputed to bailor, 13-14. 
exemption from liability for, 146, 200. 
injury to property, 51, 201. 
injury to person. 173-177. 

NEGOTIABLE INSTRUMENTS, 117. 

NOMINAL DAMAGES— 
defined. 34. 

when recoverable, 27. 34. 

in contract. 34-35. 118, 124. 129. 143, 147, 151, 169. 
in tort. 34-35, 143. 172. 174, 177. 181, 189, 191. 198, 201. 203, 206. 
necessary to recovery of exemplary damages, 28-29. 
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NONPECUNIARY INJURIES, 60-66, 67, 70-72, 91-92. 

NUISANCE— 

substantial damages for, 202-205. 

special damage necessary, 17, 19, 25, 203. 

injury to property, 51. 

continuance of. 93-94. 

permanent, 202-205. 

P. 
PAIN— 

nonpecuniary element of legal injury, 60-62, 161, 172-174, 177- 178. 

PARAMOUNT TITLE— 

damages for removing, 165. 

PARTIAL LOSS, 108. 

PARTIES— 

contemplation of, 39-40, 42-47. 

PARTNERSHIP— 
* substantial damages for breach of contract of, 140-142. 

PASSENGER— 

suit by, tort or contract, 138. 

PASSION AND PREJUDICE, 68, 70-71. 

PECUNIARY ABILITY, 99. 

PECUNIARY INJURIES, 48-60, 67, 70, 72-91, 187, 191. 

PENAL BOND, 73-74. 

PENALTY, 73-74. 

PERFORMANCE— 

preparations for, 59. 

PERSON AND FAMILY, 170-187. 

PERSONAL INJURY, 42, 173-177. 

PERSONAL PROPERTY— 

substantial damages for breach, of contracts to sell, 118-126. 

PLACE— 

of assessing damages, 77, 124, 138. 

POLICY OF INSURANCE— 
open or valued, 109. 

POSSESSION OF PFAL PROPERTY— 
action for, 196-197. 
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PRESENT DAMAGES, 27. 

PRICE, 77, 149, 165-166. 

PRINCIPAL AND AGENT, 54, 127-131. 

PRINCIPAL CONTRACTS— 
affecting property, 103-126. 
affecting person, 127-168. 

PRIVATE REMEDIAL LEGAL RIGHTS— 
preventive, 15. 
redressive, 15. 
restorative, 15-16. 
compensatory, 15-16. 
injunction, 15. 
specific performance, 16. 
exemplary damages, 15, 28. 
damages, 16. 
ejectment^ 16. 
replevipi, 16, 195. 
mandamus, 16. 
reformation, 16. 
cancellation, 16. 
in contracts, 39-40. 

PROCEDURE— 

modem rules of, 19. 

PROFITS— 

not proximate and certain, 17, 19, 54, 114, 139. 

loss of, pecuniary element of legal injury, 55-58, 115, 127, 130, 137, 
140-142, 145, 161. 

PROMISE— 

breach of, 29, 62, 156-158. 

value of, involved in contract, 156-158. 

breach of, survival of action for, 156. 

PROPERTY— 

loss of, pecuniary element of legal injury, 50-52, 134-135, 156. 

PROSPECTIVE DAMAGES, 27, 92-95, 171, 173, 177, 182, 1C8, 135, 200, 
202, 206. 

PROXIMATE CAUSE— 
rule of, 17-19, 40. 
question for jury, 40, 68. 
in tort, 41-42. 

PUBLIC STRUCTURES, 92-95. 
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Q. 

QUANTUM MERUIT. 149-152. 

QUASI CONTRACT— 

substantia] damages for breach of, 208-210. 

elements of Injury considered In, 50. 

amount of the recovery, 82, 86. 

in case of innocent trespasser, 82, 189, 195-196. 

R. 
REAL PROPERTY— 

substantial damages for breach of contract to convey or to pur- 

chase» 104-108. 
breach of contract of agency to sell, 130-131. 

REASONABLE VALUE, 130-131, 139. 

REFORMATION, 16. 

REMEDIAL LEGAL RIGHTS— 
public, 14. 
private, 14. 
preventive, 15. 
redressive, 15. 
restorative 15. 
compensatory, 15. 
relation of antecedent legal rights to, 16-17, 163. 

REMOTE INJURIES, 17-18. 21. 

REPLEVIN— 

substantial damages in, 195-196. 
restorative remedy, 16. 
history of, 195. 
modem use of, 195. 

REPUTATION— 

loss of, element of legal injury, 58, 156. 
evidence of general, 98. 

RES ADJUDICATA, 92. 

RESPONDEAT SUPERIOR, 29. 

RIGHT— 

infringement of, imports damage, 17, 34-35. 
legal, 14, 17, 19. 

Law of Damages — 15. 
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S. 
SALES— 

substantial damages in, 118-126. 

time of breach, 122-123. 

when title passes, 119. 

independent promise of payment, 119. 

distinguished from contract for work and material, 120-122. 

of real estate, 105-108. 

SEDUCTION— 

substantial damages for, 184-187. 
gist of action for, 184, 187. 
mutual fault in, 185. 

SERVICE, SOCIETY AND SUPPORT— 

loss of, pecuniary element of legal injury, 58-59, 178, 182, 184, 191. 
actions for loss of, 184-185. 

SET-OFF, 112. 

SHIPPER, 134-140. 

SIC UTERE TUO UT ALIENUM NON LAEDAS, 18, 23. 

SINGLE WAGES, 23, 151. 

SLANDER— 

substantial damages for, 180-182. 

elements of injury in, 58, 65. 

evidence of bad character in, 98, 101. 

not per se, special damage necessary, 17, 19, 25, 181. 

SLANDER OF TITLE— 
special damage necessary in, 17, 19, 25, 206. 

SPECIAL DAMAGE— 

gist of certain actions, 17, 19, 21, 25, 35, 37-38, 161, 179, 181, 198, 200, 

203, 206. 
relation of exemplary damages to, 29. 
relation of nominal damage to, 34-35. 

SPECIAL DAMAGES— 
defined, 27. 

when recoverable, 27, 37-47, 53, 66, 138, 156-157, 164, 172, 175, 179, 
181, 191. 

SPECIFIC PERFORMANCE, 16. 

SPFCIFIC PERSONAL PROPERTY— 
recovery of, 195-196. 
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SPOKEN WORDS— 

when action lies for, 181. 

STATUTORY DAMAGES, 108. 

SUBSTANTIAL DAMAGES— 
defined, 36. 
rule of, 36. 

necessary to recovery of exemplary damages, 28-29. 
scope of, 36-37. 

include direct and consequential, 36. 
when not recoverable, 34. 
when recoverable, 27, 36. 

for failure to pay an Instalment of an annuity, 104. 
for breach of contract to convey or to purchase real property, 104- 

108. 
for breach of contract of insurance, 108-112. 
for breach of leases, 112-115. 
for breach of contract to loan money, 115-118. 
for breach of contract to pay money, 115-118. 
for breach of contract to sell personal property, 118-126. 
for breach of contract for labor and materials, 120-122, 125-126. 
for breach by principal of contract of agency, 127-131. 
for breach by agent of contract of agency, 127-131. 
for breach of bailment contracts, 131-134. 
for breach of contract by carrier, 134-140. 
for breach of contract by shipper, 134-140. 
for breach of contract of partnership, 140-142. 
for breach of contract by telegraph company, 143-149. 
for breach of contract by attorney, 149-152, 201. 
attorney's recovery of, 149-152. 
for breach of contract by employer, 152-155. 
for breach of contract by servant, 152-155. 
for breach of promise of marriage, 156-158. 
for breach of contract of indemnity, 159-161. 
for breach of contract of warranty, 161-165. 
for breach of covenants, 165-169. 
for assault and battery, 171-173. 
for personal injuries, 173-177. 
for false imprisonment, 177-178. 
for malicious prosecution, 178-180. 
for slander and libel. 180-182. 
for criminal conversation, 182-184. 
for seduction, 184-187. 
for conversion, 188-190. 
for death by wrongful act, 191-194. 
in replevin, 195-196. 
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SUBSTANTIAL DAMAGES— Cont'd, 
in ejectment, 196-197. 
for fraud, 198-199. 
for negligence, 200-202. 
for nuisance, 202-205. 
for trespass, 206-207. 
in quasi contract^ 208-210. 
in eminent domain, 210-215. 

T. 
TAKING, 211. 

TELEGRAPH COMPANIES— 
direct damages against. 144. 
consequential damages against, 46-47, 144. 
mental suffering in suits against, 65-66, 143-144. 
public service companies, 145-146. 

TELEGRAPHIC DESPATCHES, 144-148. 

TIME— 

loss of, pecuniary element of legal injury, 53-54, 113-114, 145, 161, 

171, 173, 177. 
of assessing damages, 77, 124, 138, 145. 
cause of action accrues, 122. 

TORT— 

nature of, 24. 

when special damage necessary for, 17, 19, 25, 146. 

elements of injury considered in, 48-50, 53-66. 

no mitigation for benefits conferred by tort feasor, 98-102. 

damages in, 25-27, 170-207. 

exemplary damages for, 29. 

nominal damages for, 34. 

direct damages for, 36-S8. 

consequential damages for, 38-42. 

separate suit for, 95-97. 

affecting person and family, 170-187. 

affecting property, 188-207. 

1 ORT AND CONTRACT— 

fundamental distinction between, 24, 171. 
in agency. 128-129. 
in bailment, 132-136. 
in telegraph cases, 143. 

TOTAL LOSS, 108, 110-112. 

1RESPASS— 

substantial damages for, 205-207. 
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TRBSPASS— Cont'd. 

consequential damages for, 41, 206. 
injury to property, 52. 
continuance of, 93-94. 
permanent, 206. 
temporary, 206.. 

TROVER, 188-190. 

TWICE PUT IN JEOPARDY, 31. 



U. 
UBI JUS, IBI REMEDIUM, 17. 

UNCERTAIN INJURIES, 17-18, 20. 

UNDERTAKING— 
statutory, 73-74. 

USE— 

value of, 134. 145, 195. 

V. 

VALUE— 

defined, 76-77. 

intrinsic, 76, 83, 119-120. 

all lawful purposes, 76. 82-83, 188, 201. 

time and place of assessment, 77-80, 85-87, 188. 

enhanced, 80-82. 

nearest available market, 77, 82-83, 189. 

value to owner, 77, 84, 189. 

in trespass by willful and inadvertent wrongdoers, 77-80, 85-87. 

higher intermediate, 78, 85, 188-190. 

at place of destination, 82-84. 

measure for pecuniary injuries, 26, 76-91. 

Interest, 87-91. 

of services of attorney, 149-151, 201. 

VENGEANCE, 14, 30. 

VOLENTI NON FIT INJURIA, 18, 20. 

W. 

WARRANTY— 

substantial damages for breach of, 161-165. 
consequential damages for breach of, 43-44, 161-164. 
of authority, implied in agency, 129. 
express and implied, 163. 
covenant of, 165-169. 
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WASTE, 197, 206. 

WILLFUL TRESPASSER— 

amount of damages recoverable against* 78-81, 84-86, 190. 

WRONGDOER— 

has no cause of action in quasi contract, 17, 19, 99-101, 163-156. 
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